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Filed Jun 71954 District of Columbia Tax Court 


PETITION 

Tbe above-named petitioner appeals from an assessment 
of taxes against it, and avers as follows: 

1. Tbe petitioner is a corporation organized under the 
laws of the State of California with principal office at 1313 
North Vine Street, Hollywood 28, California. It is the suc¬ 
cessor, by statutory merger occurring on January 25, 1952, 
to General Teleradio, Inc., a corporation organized under 
the laws of the State of New Jersey. With respect to events 
occurring prior to January 25, 1952, the term petitioner as 
used herein refers to the aforesaid New Jersey corporation. 

2. The tax in controversy is a franchise tax for the fiscal 
year ended July 31,1950 in the amount of $37,257.08. 

3. The notice of assessment was dated March 12,1954, as 
will appear from the copy thereof hereto attached as Exhibit 
“A”. The tax was paid by petitioner under protest in 
writing on April 15, 1954. 

4. The assessment of tax is based upon the following 
errors: 

(1) Respondent erred in determining that petitioner 
had taxable income for its fiscal year ended July 31,1950 
in the amount of $617,812.22. 

(2) Respondent erred in failing to determine that 
petitioner had no taxable income for its fiscal year ended 
July 31, 1950, but rather had a loss of $133,432.19. 

(3) Respondent erred in determining that the $751, 
244.41 gain upon sale by petitioner to WTOP, Inc. on 
July 28, 1950 of all petitioner’s property pertaining to 
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television station WOIC (other than cash and receiv¬ 
ables) was attributable to intangible assets which peti¬ 
tioner had held less than two years. 

(4) Respondent erred in failing to determine that 
2 the $751,244.41 gain upon the sale by petitioner 

to WTOP, Inc. on July 28, 1950 of all petitioner’s 
property pertaining to television station WOIC (other 
than cash and receivables) was attributable to capital 
assets, and that no part of said gain was taxable income 
to petitioner. 

5. The facts upon which petitioner relies as the basis of 
this proceeding are as follows: 

(1) On April 26,1946 the Federal Communications Com¬ 
mission issued to petitioner a construction permit for the 
erection of a television station with exclusive right to tele¬ 
cast under call letters WWBR on Channel 9 in the District 
of Columbia. 

(a) Under the customs and practices of the Federal 
Communications Commission then and still in force, is¬ 
suance of a construction permit to an applicant carries 
with it the expectancy that a television license for a lim¬ 
ited period will be issued upon the completion of con¬ 
struction, and that the television license will be renewed 
for successive periods, so that upon issuance of the con¬ 
struction permit the applicant can virtually depend upon 
subsequent issuance to it of the television license, and 
successive renewals of the license, so long as it complies 
with the rules, regulations and policies of the Federal 
Communications Commission. 

(b) Under the aforesaid customs and practices of the 
Federal Communications Commission, on April 26, 1946 
petitioner acquired not only a construction permit and 
the expectancy that a television license for one year or 
less would be issued to it, but in addition petitioner 


3 


acquired a property of substantial value, namely, the 
expectancy that its exclusive television license to telecast 
on Channel 9 in the District of Columbia would, when 
issued, be renewed from year to year. This expectancy 
of renewal is referred to hereinafter as petitioner’s “re¬ 
newal privilege”. 

(2) Petitioner changed its call letters to WOIC in April, 

1947, completed the erection of its transmitting tower in 
September, 1947, completed the erection of its antenna in 
January, 1948, commenced construction of its building June, 

1948, commenced telecasting under a special temporary 
authorization in January, 1949, completed construction of 
its building in February, 1949, and was issued its first tele¬ 
vision broadcast station license on May 16, 1950. This 
license covered the period from May 16,1950 to February 
1, 1951, and was supplemented by seven auxiliary licenses 

issued for periods ending February 1, 1951. 

3 (3) On July 28, 1950 petitioner sold all its prop¬ 

erty pertaining to televising station WOIC (other 
than cash and receivables) to WTOP, Inc. for $1,400,000.00. 

(4) On July 28, 1950, when petitioner sold its property, 
as aforesaid, to WTOP, Inc., petitioner had not succeeded 
in developing its station WOIC telecasting operations into 
a profitable business. From the beginning of petitioner’s 
station WOIC operations (petitioner’s only business in the 
District of Columbia) until the date of the sale, said opera¬ 
tions resulted in substantial loss to petitioner. Excluding 
petitioner’s gain upon the aforesaid sale to WTOP, Inc., 
petitioner’s District of Columbia operations for its fiscal 
year ended July 31,1950 resulted in a loss of $133,432.19. 

(5) In connection with the sale of petitioner’s property 
to WTOP, Inc., as aforesaid, petitioner incurred and paid 
expenses of the sale in the amount of $365.20, none of which 
expenses have been deducted by petitioner in any income or 
franchise tax return. The amount realized by petitioner 
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from this sale was, therefore, $1,399,634.80 (i.e. $1,400, 
000.00 less $365.20). 

• (6) Petitioner’s depreciated cost and adjusted basis for 
its tangible property sold to WTOP, Inc., was $648,390.39. 
A portion (i.e. at least $169.20) of petitioner’s aforesaid 
expenses of the sale was attributable to the sale of this 
tangible property. 

(a) The value of said tangible property on July 28, 
1950 was at least $648,559.59, and at least $648,559.59 of 
the $1,400,000.00 paid to petitioner by WTOP, Inc., was 
paid for said tangible property. 

(b) The aforesaid tangible property included the land, 
which petitioner purchased in February, 1946 at a cost of 
$46,735.60; the transmitting tower and antenna, which 
cost petitioner $72,058.86 which had a depreciated cost of 
$57,121.64 on July 28, 1950; the building, which cost peti¬ 
tioner $255,889.30 and which had a depreciated cost of 
$236,350.05 on July 28, 1950; and the furniture, equip¬ 
ment and fixtures in the building, which petitioner pur¬ 
chased in 1949 at a cost of $437,555.23 and which had a 

depreciated cost on July 28,1950 of $308,183.10. 

4 (c) The value of the aforesaid tangible property 

on July 28, 1950 was at least $648,559.59, whereas 
the value of the aforesaid building (including the furni¬ 
ture, equipment and fixtures in said building) was no 
more than $544,675.21 (i.e., the petitioner’s $544,533.15 
depreciated cost of the aforesaid building plus $142.06 of 
petitioner’s aforesaid $365.20 expenses of the sale). 

(7) Excluding petitioner’s renewal privilege, none of 
petitioner’s intangible property pertaining to television 
station WOIC (including its television licenses for the 
period ending February 1,1951) had any value on July 28, 
1950, and no part of the $1,400,000.00 paid to petitioner by 
WTOP, Inc. was paid for said intangible property. Some 
of said intangible property had been held by petitioner for 




more than two years and some of said intangible property 
had been held by petitioner for less than two years. 

(8) On Jnly 28, 1950, petitioner’s renewal privilege was 

a capital asset The balance of the $1,400,000.00 not paid 
for tangible assets of petitioner was paid to petitioner by 
WTOP, Inc. for said capital asset < 

(9) Petitioner realized no taxable income upon the afore-^ 
said sale of its property to WTOP, Inc. 

• (10) Petitioner timely filed its District of Columbia 
franchise tax return for its fiscal year ended July 31,1950, 
disclosing thereon the aforesaid sale of its property to 
WTOP, Inc., that petitioner had realized no taxable income 
from said sale, and that petitioner had no taxable income 
for its fiscal year ended July 31,1950, but rather had a loss 
from its operations of $133,432.19. 

(a) Despite the fact that petitioner acquired its re¬ 
newal privilege on April 26,1946, and despite the fact that 
on July 28,1950 this was the only intangible property of 
value pertaining to television station WOIC owned by 
petitioner, respondent on February 11, 1954 determined 
that the entire profit on the sale of petitioner’s property 
to WTOP, Inc. was attributable to intangible assets held 
less than two years. 

(b) Following written protest of this determination, 
and hearings on the matter, respondent on March 12,1954 
issued notice of assessment of deficiency in franchise tax 
in the amount of $37,257.08 (including interest to the date 
of payment in the amount of $6,366.47) and petitioned 
paid said deficiency assessment, under written protest, 

on April 15,1954, as aforesaid. 

5 WHEREFORE, the petitioner prays that this 
Court may hear the proceeding, determine that there 
has been an overpayment of franchise tax which was as¬ 
sessed and paid as a deficiency in the amount of $37,257.08, 
order that such overpayment be refunded to the petitioner. 
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allow interest upon such overpayment of tax at the rate of 
4 per centum per annum from the date such overpayment 
was paid until the date of refund, order that such interest 
be paid to the taxpayer, and grant such other relief as may 
be appropriate. 

• ••••••• 


6 EXHIBIT A 

First Half 1950 FRANCHISE TAX 1950 CREDIT 
Second Half GOVERNMENT OF THE DISTRICT 1951 
Both Halves OF COLUMBIA, LEVY 

OFFICE OF THE ASSESSOR, D.C. 

Deficiency Date of Assessment 3-12-54 
Name Total Tax Previous Date Payment 

year Due 

General Teleradio, Inc. 30,890.61 37,053.29 

c/o Donald B. Smiley * 6,162.68 

151 West 34th St., 51H 3839 * Interest from 11-15-50 to 

3-12-54 @ 6% per annum 

7-30 LBD PAID UNDER PROTEST 

Interest on payment due at the rate of Interest at rate of 
6% per annum must be added if not 6% per annum from 
paid on or before 3-22-54 3-12-54 to 4-15-54 

Send remittance with both copies of this 203.79 

notice to the COLLECTOR OF TAXES, 

D.C., District Building, 14th & E Sts., 

N.W., payable to his order. Total payment due 37,257.08 
If receipt is desired, enclose stamped 
self addressed envelope. 

CREDIT: 9017 Corporation Tax 
APR 15-54 9 3 0 E—Chk 37,257.08 
PAID GUY W. PEARSON COLLECTOR OF TAXES, 
D.C. 


• • • 
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7 Filed May 16 1955 District of Columbia Tax Court 

FINDINGS OF FACT AND OPINION 

The Assessor assessed the petitioner a deficiency in 
franchise taxes for its fiscal year ended July 31, 1950, in 
the amount of $37,257.08, measured by net income deter¬ 
mined by the Assessor as gain from the sale of intangible 
assets held less than two years. From such assessment the 
petitioner appeals to this Court. 

FINDINGS OF FACTS 

1. The petitioner is a corporation organized under the 
laws of California, with its principal office at 1313 North 
Vine Street, Hollywood 28, California. It is the successor 
by a statutory merger occurring on January 25, 1952, to 
General Teleradio, Inc., a corporation organized under the 
laws of New Jersey. With respect to events that occurred 
prior to January 25, 1952, the term “petitioner”, herein¬ 
after used, refers to the New Jersey corporation. Up to the 
year 1949, the New Jersey corporation was known as “Bam¬ 
berger Broadcasting Service, Incorporated”. 

2. (a) On February 5, 1946, the petitioner acquired a 
tract of land at the corner of Fortieth and Brandywine 
Streets, Northwest, in the City of Washington, D. C., more 
particularly described as Lot 802 in Square 1769 and Parcel 
35/364, at the cost of $44,836.40. Between April and October 
of 1949, the petitioner improved the said ground by trees, 
top soil, grass seed, landscaping, etc., at a cost of $1,899.20. 
The total cost was $46,735.60. 

(b) The petitioner constructed a building on the afore¬ 
said land. Such construction began in June, 1948, and ended 
in November, 1949. The cost of such building was 

8 $256,900.35. A portion of such building costing $40, 
652.62, or 15.5 per centum, was acquired prior to 
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July 28,1948, and the remaining portion costing $216,247.73, 
or 84.5 per centum was acquired after such date. 

(c) The petitioner erected a tower and antenna on the 
aforesaid land for radio and television broadcasting. Such 
erection began in December, 1946, and ended in December, 
1949. The cost of such tower was $55,659.86, and antenna 
$16,399.00 or a total of $72,058.86. Portions thereof costing 
$39,068.51, or 54.2 per centum were acquired prior to July 
28, 1948, and the remaining portions costing $32,990.35, or 
45.8 per centum, was acquired after that date. 

(d) The petitioner installed in the aforesaid building a 
transmitter at the cost of $132,729.96, all of which was 
acquired after July 28,1948. 

(e) The petitioner installed in the aforesaid building test 
and maintenance equipment at the cost of $23,872.97, all of 
which was acquired after July 28,1948. 

(f) The petitioner acquired, as an adjunct to its broad¬ 
casting station, mobile field equipment for broadcasting 
purposes at a cost of $106,107.59, all of which was acquired 
after July 28, 1948. 

(g) The petitioner installed in the aforesaid building, 
studio equipment for the broadcasting purposes at a cost of 
$152,994.63, all of which was acquired after July 28,1948. 

(h) The petitioner acquired and installed in the afore¬ 
said building, studio transmitter link for broadcasting pur¬ 
poses at a cost of $10,500. Such studio transmitter link 
was acquired after July 28,1948. 

(i) The petitioner installed in the aforesaid building, 
props, scenic effects, etc., for broadcasting purposes at a 
cost of $2,194.15. Such props, scenic effects and the like were 
acquired after July 28,1948. 

(j) The petitioner for use in the aforesaid building ac¬ 
quired certain furniture and fixtures at a cost of $9,801.07, 
after July 28,1948. 

(k) All of the foregoing land, building, equipment, furni¬ 
ture and fixtures comprise a radio broadcast station. 
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3. After the acquisition of the aforesaid land and before 
the commencement of the construction of the afore- 
9 said building, to-wit, on April 26,1946, the petitioner 
obtained from the Federal Communications Commis¬ 
sion, hereinafter called 1 ‘the Commission”, a radio and 
television broadcast station construction permit, herein¬ 
after referred to as “construction permit”, in the language 
following: 

File No. Bl- PCT-4 1 
Call Letters WWBR 

UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 


RADIO BROADCAST STATION CONSTRUCTION 

PERMIT 

COMMERCIAL TELEVISION BROADCAST 


(Class of Station) 

Subject to the provisions of the Communications Act of 
1934, subsequent acts, treaties, and all regulations hereto¬ 
fore or hereafter made thereunder, and further subject to 
the conditions set forth in this permit, authority is hereby 
granted to the grantee, 

BAMBERGER BROADCASTING SERVICE, INC. 

to construct a radio broadcast station in accordance with the 
following specifications: 
l.(a) Location of transmitter: 

District of Columbia, Washington 

40th and Brandywine Streets 

N. latitude: Degrees 38, minutes 57, seconds 03 

W. longitude: Degrees 77, minutes 04, seconds 45 
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(b) Relay: Portable—Mobile, standard broadcast station 
with which it is to be operated. 

2. Location of main stndio: 

District of Columbia, Washington 

3. Description of transmitting apparatus: 

4 

1 2 3 Rated Power 

Manufacturer Type Serial No. (Watts) 

Aur: DuMont 1003 12500 

Vis: DuMont 1004 25000 

Effective antenna height above average terrain: vis¬ 
ual—453'. aural—473'. Antenna type and gain: visual 
—2 bay turnstile power gain, 1.2 and aural—2 bay 
circular, power gain 1.9. Overall antenna height above 
ground—300 feet. 

4. Date of required commencement of construction By June 
26,1946 

5. Date of required completion of construction By Decem¬ 
ber 26,1946 

6. Upon the completion of the station, in accordance with 
the terms of this permit, the grantee shall on the forms 
and in the manner prescribed from time to time by the 
Commission, make it appear to the satisfaction of the 
Commission that all the terms, conditions, and obliga¬ 
tions set forth in the application and in this permit have 
been fully met, and shall apply for a radio-station license; 
upon such showing and application, and upon a finding 
by the Commission that since the granting of this permit 
no cause or circumstance has arisen which, in the judg¬ 
ment of the Commission, makes the operation of the 
station against the public interest, a radio-station li¬ 
cense will be issued by the Commission for the operation 
of the station. The license will contain the conditions 
specified in section 309 of the Communications Act of 
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. 1934, and such other terms and conditions as the Com¬ 
mission may prescribe. 

7. This permit shall not vest in the grantee any right to 
operate the station, nor any right to a license authoriz¬ 
ing the use of the particular frequency or the amount 

10 of power, or the time of operation, hereinafter speci¬ 
fied. The Commission, in issuing this permit, re¬ 
serves the right to assign whatever frequency, power, or 
time of operation it deems best calculated to serve public 
interest, convenience, or necessity. Subject to the exer¬ 
cise of said reserved right, the terms of said license will 
include the following: 

Frequencies (me): Channel #9,186-192 
Frequency tolerance: .002% 

Types of emission: Visual—A5, Aural—Special for FM 
Operating constants—power input to last radio state, 
visual 78.13 kw aural 26.05 kw . - 

■With effective peak power radiated 24.5 Kilowatts, aural 

30.25 Kilowatts, visual 
Hours of operation: Unlimited time in accordance with 
Section 3.661. 

8. This permit shall be automatically forfeited if the station 

is not ready for operation within the time specified or 
within such further time as the Commission may allow, 
unless completion of the station is prevented by causes 
not under permittee’s control. . - 

9. Neither this permit nor the right herein granted «h«1i be 
transferred, assigned, or in any manner either voluntarily 
or (si<^ disposed of, or indirectly by transfer of control 
of the grantee, if a corporation, to any person without 
the written consent of the Commission. This permit is 
subject to the right of use or control by the Government 
of the United States conferred by section 606 of the 
Communications Act of 1934. r> 

Dated this 26th day of April, 1946. 


t 
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By direction of the Federal Communications Commission. 

[SEAL] . 

Secretary.” 

4.(a) On September 25,1946, the Commission granted the 
petitioner a modified television broadcast station construc¬ 
tion permit reading as follows: 

“File No. B1 MPCT—25 
Call Letters W WBR 

UNITED STATES OF AMERICA 

FEDERAL COMMUNICATIONS COMMISSION 
Modified as of September 25,1946 

TELEVISION BROADCAST STATION 

CONSTRUCTION PERMIT 

Subject to the provisions of the Communications Act of 
1934, subsequent Acts, treaties, and all regulations hereto¬ 
fore or hereafter made thereunder, and further subject to 
the conditions set forth in this permit, authority is herebv 
granted to BAMBERGER BROADCASTING SERVICE, 
INC., to construct a television transmitter station located 
and described as follows: 

1. Location of transmitter: District of Columbia, City of 
Washington 

Street and number: 40th and Brandywine Streets 
North Latitude: Degrees 38, Minutes 57, Seconds 03 
West Longitude: Degrees 77, Minutes 04, Seconds 45 

2. Location of main studio: District of Columbia, City of 
Washington. 

3. Description of transmitting equipment: 

Aur: DuMont Type-1003 Max. rated power 12500 watts 
Vis: DuMont Type 1004 Max. rated power 25000 watts 
Operating constants—power input to last radio stage, aural 
26.05 kw; visual 78.13 kw. 
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4. Description of antenna system: 

Anr: 2 bay circular: power gain 1.9 

Vis: 2 bay turnstile: power gain 1.2 : • 

11 Overall antenna height above ground—300 feet 

tower to be painted and lighted in accordance with 
attached specifications. 

5. Operating assignment: 

(a) Frequency 186-192 Megacycles. (Channel No. 9) 

(b) Effective radiated power: Visual 30.25 kw., Aural 
24.5 kw. 

(c) Antenna height above average terrain Vis: 453 
feet; Aur: 473 feet 

(d) Hours of operation—Unlimited. 

6. Date of required commencement of construction By 
January 23,1947. 

7. Date of required completion of construction June 23, 
1947. 

8. Equipment and program tests may be conducted pur¬ 
suant to Section 3.616 and 3.617 of the Commission’s rules, 
following the completion of construction in exact accord 
with this permit. The authority herein contained to conduct 
tests shall not be construed as a television broadcast station 
license, but only to make tests incident and necessary to 
proper construction of the station, and the Commission 
reserves the right to cancel or modify such authority. 

9. This permit shall be automatically forfeited if the 
station is not ready for operation within the time specified 
or within such further time as the Commission may allow 
unless completion of the station is prevented by causes not 
under the control of the permittee. 

Dated this 25th day of September, 1946. 

By direction of the FEDERAL COMMUNICATIONS 

• t y 

COMMISSION, 

[SEAL] Secretary.” 
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(b) The television broadcast station construction permit 
was renewed from time to time until January 1, 1950, with 
completion date set at July 31,1950. 

5. On April 9,1947, with the approval of the Commission 
the petitioner’s radio broadcast station call letters were 
changed from WWBR to WOIC. 

6. On January 6,1949, the Commission modified the con¬ 
struction permit by extending completion date to March 15, 
1949, and at the same time granted the petitioner special 
temporary authority to operate broadcast station WOIC on 
a commercial basis in exact accordance with construction 
permit on January 11,1949, and for the period from Janu¬ 
ary 16 to March 15,1949. 

7. On January 25,1950, the Commission granted the peti¬ 
tioner radio broadcast station license to operate station 
WOIC as a station classified as “EXPERIMENTAL TV 
RELAY BROADCAST” for the period from February 1, 
1950 to February 1,1951. 

8. On May 16,1950, the Commission granted petitioner a 
television broadcast license to operate station WOIC in 
the language following: 

“File No. BLCT-52 
Official No. 40 
Call Letters WOIC 

UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 


12 TELEVISION BROADCAST STATION LICENSE 

Subject to the provisions of the Communications 
Act of 1934, and treaties, and all regulations heretofore or 
hereafter made by this Commission, and further subject to 
conditions set forth in this license, the LICENSEE 
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GENERAL TELERADIO, INC. 

is hereby authorized to use and operate the radio transmit- 
ting apparatus hereinafter described for the purpose of 
broadcasting for the term beginning May 16,1950 and end¬ 
ing February 1,1951 (3 a.m. Eastern Standard Time). 

The licensee shall use and operate said apparatus only in 
accordance with the following terms: 

1. On a frequency of 186-192 megacycles; channel no. 9 
Effective radiated power of visual 27.3 kw; aural 14.2 

kw. 

Antenna height above average terrain of 460 feet. 

2. With transmitter power output of visual 5 kw; aural 
2.42 kw. 

3. Hours of operation: Unlimited time. 

4. Under the call letters WOIC 

5. With the main studio of the station located at: 

40th and Brandywine Streets 
Washington, D. C. 

The apparatus hereinabove authorized to be used and 
operated is located at: 40th and Brandywine Streets, 
Washington, D. C. 

Lat. 38° 57' 03", North 
Long. 77° 04' 45", West 

and is described as follows: Visual: RCA TT-5A rated 
power 5kw. Aural: RCA TT-5A rated power 2.5 kw. 
Description of antenna system: 

RCA TF-6A 6-bay superturnstile. Power gain: 6.7 
Horizontal field pattern: Omnidirectional 
Antenna supporting structure: 256 foot self-supporting 
steel tower. 

Overall height above ground 300 feet 
Tower to be painted and lighted in accordance with at¬ 
tached specifications. 
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The Commission reserves the right during said license 
period of terminating this license or making effective any 
changes or modifications of this license which may be neces¬ 
sary to comply with any decision of the Commission ren¬ 
dered as a result of any hearing held under the rules of the 
Commission prior to the commencement of this license 
period or any decision rendered as a result of any such 
hearing which has been designated but not held, prior to 
the commencement of this license period. 

This license is issued on the licensee’s representation that 
the statements contained in licensee’s application are true 
and that the undertakings therein contained so far as they 
are consistent herewith, will be carried out in good faith. 
The licensee shall, during the term of this license, render 
such broadcasting service as will serve public interest, con¬ 
venience, or necessity to the full extent of the privileges 
herein conferred. 

This license shall not vest in the licensee any right to 
operate the station nor any right in the use of the frequency 
designated in the license beyond the term hereof, nor in any 
other manner than authorized herein. Neither the license 
nor the right granted hereunder shall be assigned or other¬ 
wise transferred in violation of the Communications Act of 
1934. This license is subject to the right of use or control by 
the Government of the United States conferred by section 
606 of the Communications Act of 1934. 

Dated this 16th day of May, 1950. 

By direction of the FEDERAL COMMUNICATIONS 

COMMISSION. . 

[SEAL] Secretary.” 

9. On May 22,1950, the Commission granted the petition¬ 
er remote pickup broadcast station licenses in connection 
with television station WOIC for the period from May 22, 
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1950 to February 1,1951. 

13 10. On September 27, 1948, tbe petitioner and Co¬ 

lumbia Broadcasting System, Inc., entered into an 
agreement whereby the petitioner’s station WOIC became 
associated or affiliated with, the Columbia Broadcasting 
Network with the privilege, among others, of broadcasting 
programs arranged by the net work, including so called 
“sponsored programs” sold by the net work for sponsor¬ 
ship by its clients—advertisers, for a period of two years 
from September 27, 1948, subject to termination by either 
party on six months notice. 

11. Pursuant to a written contract of sale between the 
parties entered into on June 27,1950, petitioner on July 28, 
1950, for the price of $1,399,634.80 sold and conveyed to 
WTOP, Inc., a certain property pertaining to petitioner’s 
television station WOIC, as follows: 

a. The WOIC real estate at 40th and Brandywine Streets, 
N.W., Washington, D. C., consisting of Lot 802 in Square 
1769 improved With a building which housed the television 
transmitter, studios, and offices. 

b. All the tangible personal property (but neither cash 
nor receivables) owned by General Tele radio at the date of 
sale and used by it in or in connection with the operation of 
WOIC, consisting of the WOIC tower and antenna system, 
transmitter, test and maintenance equipment, mobile field 
equipment, studio equipment, studio transmitter link, props 
and scenic effects, and furniture and fixtures. 

c. Thirteen written contracts relating to WOIC, including 
one with Columbia Broadcasting System, Inc., dated Sep¬ 
tember 27,1948. A lease with Herbert Harvey, for certain 
office space in the Barr Building, Washington, D. C., was 
referred to in the contract of sale but not transferred to 
WTOP, Inc. 

d. All licenses to petitioner from the Federal Communi¬ 
cations Commission for the operation of WOIC, including 
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any renewals thereof, consisting on the date of sale of one 
television broadcast station license, for Channel 9 in Wash- 
ington, D. C., and seven auxiliary relay and pickup licenses, 
all expiring on February 1,1951. 

e. The name WOIC and any good will pertaining thereto. 

f. The June 27,1950 contract of sale also referred to cer¬ 
tain trademarks, copyrights, patents and patent rights, but 

no such property was transferred to WTOP, Inc. by 
14 petitioner. The aforesaid contract of sale contained 
no covenant or provision restricting petitioner’s 
right to compete with WTOP, Inc. 

12. On July 26,1950, the Commission in writing formally 
consented to the assignment of the aforesaid licenses to a 
corporation known as WTOP, Inc. 

13. On July 28, 1950, the value of the various classes of 
property owned by the petitioner and transferred by it to 
WTOP, Inc., on that date, the percentage of that total value 
of each class of such property and the portion of the selling 
price allocated to each such class on the ratio of the value 
of each class to the total value were as follows : 

Portion of Selling 
Percent of Price of $1,399,634.80 

Class of Property Value Total ValueAllocated to each 

$121,786.22 
155,359.46 

46,187.95 
72,781.01 

13,996.35 
69,981.74 
92,375.90 
5,598^4 
979.74 
3,499.09 

41,989.04 

775,117.76 
none 

$1,399,634.80 


Land 

$148,500.00 

8.7 

Building 

200,000.00 

11.1 

Tower $39,000,001 

Antenna 16,000.00J 

55,000.00 

3.3 

Transmitter 

88,208.00 

5.2 

Test and Maintenance 
Equipment 

17,186.00 

1.0 

Mobile Field Equipment 

85,028.00 

5.0 

Studio Equipment 

112,019.00 

6.6 

Studio Transmitter Link 

7,200.00 

.4 

Props, Scenic Effects, etc. 

1,220.00 

.07 

Furniture and Fixtures 

4,230.00 

.25 


Affiliation Agreement with 
Columbia Broadcasting 
System 50,000.00 3.00 

License to operate broadcast¬ 
ing station, including the 
license to use Channel 9 950,000.00 55.38 

Other intangible property none none 


$1,718,591.00 100% 
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14. The reasonable useful life-expectancy in relation to 
the tangible property owned by the petitioner, as parts of 
station WOIC, and transferred to WTOP, Inc., on July 28, 
1950, was the following: Building, 20 years; Tower, 10 
years; Antenna, 5 years; Props, Scenic effects, etc., 2 years; 
and other equipment and furniture, 5 years. 

15. (a) For the period during which the petitioner oper¬ 
ated the broadcasting station WOIC, namely, its two fiscal 
years ended July 31,1949, and July 31,1950, the petitioner 
filed franchise tax returns with the Assessor in which re¬ 
turns there were claimed as deductions allowed by 

15 the Assessor the aggregate amounts of depreciation 
as follows: 

Buildings and Building Equipment ... $ 19,539.25 
Furniture, Fixtures and Equipment .. 129,372.13 


Television Tower and Antenna. 14,937.22 

Total .$163,848.60 


(b) The depreciation deduction was not segregated or 
separately applied to the various species of property, except 
as above stated. 

16. Upon being granted the radio broadcast station con¬ 
struction permit, dated April 26, 1946, and set forth in full 
in paragraph 3 of these findings of facts, the petitioner had 
an expectancy, reasonably based upon the customs, prac¬ 
tices and experience of, and in the Commission, that, when 
the construction of the building and the installation of the 
equipment was completed or had reached the stage of con¬ 
struction and installation as would reasonably permit oper¬ 
ation, the Commission would grant the petitioner a license, 
or authority to use television Channel 9; and that such 
license, or authority would be renewed at the end of each 
term so long as the petitioner, or any assignee approved by 
the Commission should operate the broadcast station in 





conformity with the license, law and regulations pertaining 
thereto and in the public interest. Such radio broadcast 
construction permit, including the license or authority to 
use television Channel 9, together with the expectancy above 
outlined, constituted a species of intangible property owned 
by the petitioner. 

17. For its fiscal year ended July 31, 1950, and without 
consideration of any gain from the disposition of assets, the 
broadcast station WOIC was operated at a loss of $133, 
432.19. 

18. (a) On March 12,1954, the Assessor assessed the peti¬ 
tioner a deficiency in franchise taxes for the fiscal year 
ended July 31,1950, in the amount of $30,890.61, with inter¬ 
est thereon at the rate of 6 per centum per annum from 
November 15, 1950, to March 12, 1954, in the amount of 
$6,162.68, and interest from March 12, 1954, to April 15, 
1954, in the amount of $203.79, or a total of $37,257.08. Such 
deficiency and interest were paid by the petitioner on 
April 15,1954. 

(b) In the revised notice of deficiency dated February 11, 
1954, from the Office of the Assessor to the petitioner, the 
deficiency was computed as follows: 

16 “ (REVISED DEFICIENCY) 

Fiscal Year Ended July 31,1950 
Net taxable D. C. income per Form D-20 (loss) —$133,432.19 
Add: Gain from the sale of assets in the 

District, held less than two years. *_ 751,244.41 


Corrected net taxable income D. C. $617,812.22 

Tax @5%. 30,890.61 

Less amount reported. None 


$ 30,890.61 





• Computation of gain: 

A. Net proceeds of sale of assets to 

WTOP, Inc., July 28,1950 .$1,399,634.80 

B. Net adjusted basis of fixed assets per 

your letter dated June 4, 1953 . 648,390.39 

C. Net profit. $ 751,244.41 

Based on the additional information furnished sub¬ 
sequent to our deficiency notice dated June 15, 
1953, it is our view the profit is attributable to in¬ 
tangible assets, held less than two years. ” 

19. WTOP, Inc., on July 28, 1950, was a corporation 
organized under the laws of Delaware. Of the total number 
of 20,000 shares of its capital stock outstanding on that 
date, 11,000, or 55 per centum was owned by the Washing¬ 
ton Post Company and 9000 or 45 per centum by Columbia 
Broadcasting System, Inc. 

20. This proceeding was filed on June 7,1954. 

OPINION 

The petitioning taxpayer assails a deficiency in franchise 
taxes assessed by the Assessor against it for its fiscal year 
ended July 31, 1950. The deficiency was measured by net 
income represented by the gain which the Assessor deter¬ 
mined arose from the sale of intangible assets held by the 
petitioner for less than two years. The sale involved was 
that of broadcast station WOIC, owned by the petitioner, 
to WTOP, Inc., on July 28, 1950. The respondent insists 
that the assessment was valid. The issue thus raised brings 
into focus the portions of the Income and Franchise Tax 
Act of 1947, following: 

“TITLE I 

“SEC. 4(1) The words ‘capital assets’ mean any prop¬ 
erty, whether real or personal, tangible or intangible, held 
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by the taxpayer for more than two years (whether or not 
connected with his trade or business), but do not include 
stock in trade of the taxpayer or other property of a kind 
which would properly be included in the inventory of the 
taxpayer if on hand at the end of the taxable year, 
17 or property held by the taxpayer primarily for sale 
to customers in the ordinary course of his trade or 
business.” 1 


“TITLE III 

“SEC. 2(b) The words ‘gross income’ shall not include 
the following: 

• ••••••• 

“(11) CAPITAL GAINS.—Gains from the sale or ex-, 
change of any capital asset as defined in this article.” 2 
“SEC. 3(a) DEDUCTIONS ALLOWED.—The follow¬ 
ing deductions shall be allowed from gross income in com¬ 
puting net income. 

• ••••••• 

“4. LOSSES.—Losses sustained during the taxable year 
and not compensated for by insurance or otherwise— 

“ (A) if incurred in trade or business; or 
“ (B) if incurred in any transaction entered into for the 
production or collection of income subject to tax under this 
article, or for the management, conservation, or mainte¬ 
nance of property held for the production of income subject 
to tax under this article, though not connected with any 
trade or business. • * # 

“ (b) DEDUCTIONS NOT ALLOWED.—In computing 
net income, no deductions shall be allowed in any case for— 

• •••*••• 


1 Section 47-1551 c (1), D. C. Code, 1951 Edition. 

2 Section 47-1557 a (b) (11), D. C. Code, 1951 Edition. 
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“6. CAPITAL LOSSES-—Losses from the sale or ex¬ 
change of any capital asset as defined in this article. 77 

“TITLE XI 

“SEC. 1 BASIS FOR DETERMINING GAIN OR 
LOSS.—The basis for determining the gain or loss from the 
sale, exchange, or other disposition of property shall be the 
cost of such property, except that— # # * 

“(b) In respect of any real or tangible property ac¬ 
quired after December 31, 1938, the cost thereof shall be 
adjusted as follows: 

“(1) By adding to its original cost to the taxpayer the 
amount of all expenditures connected therewith, including 
real-estate taxes upon the property, which were properly 
chargeable to capital account and were not deducted in any 
income-tax return which the taxpayer was required to file 
under the provisions of this article or the District of Colum¬ 
bia Income Tax Act of 1939, as amended; but such additions 
as are herein provided for shall include only those expendi¬ 
tures made by the taxpayer between the time the property 
was acquired by him and the date of sale or other disposition 
of the property. 

“ (2) By deducting from such cost the full loss sustained 
since acquisition for exhaustion, wear and tear, obsoles¬ 
cence, amortization, and depletion to the extent allowed or 
allowable (whichever amount is the greater) on such prop¬ 
erty in all returns required to be filed by the taxpayer under 
the provisions of this article or of the District of Columbia 
Income Tax Act of 1939, as amended. * * * 

“SEC. 2.(a) COMPUTATION OF GAIN OR LOSS.— 
The gain or loss, as the case may be, from the sale or other 
disposition of property shall be the difference between (a) 
the amount realized from such sale or other disposition of 
the property and (b) the basis as defined in section 1 of 
this title. 
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“(b) AMOUNT REALIZED.—The amount realized 
from the sale or exchange of property shall be its selling 
price, and such price, shall include cash payments received 
or to be received subsequently therefor, plus the sum of 
any mortgage and other encumbrances thereon at the time 
of such sale or exchange. The amount realized shall also 
include at its then market value any property received in 
part or in full settlement of the property sold or exchanged, 
adjusted to include the then existing encumbrances on such 
property received in exchange.’* 3 

The sale of assets involved in this proceeding occurred 
on July 28,1950. The controlling date therefore, is July 28, 
1948. Any property acquired before that date was a “capi¬ 
tal asset”, as defined in the Act, and gain from 
18 the sale thereof was not properly includible in gross 
income for the purposes of taxation. Any loss from 
the sale is not deductible. 

It should at this point be observed that the Assessor 
determined that the entire gain was from the sale of 
intangible assets held for less than two years. In this he 
was manifestly in error, because approximately one-fourth 
of the property sold was tangible, part held for more than 
two years. All of this will appear from the following dis¬ 
cussion of the several classes of property sold. 

In the Findings of Facts the Court has allocated to each 
class of property comprising the broadcasting station sold 
by the petitioner that proportion of the lump sum selling 
price as the value of each class bears to the value of the 
whole. Such procedure is necessary in situations like the 
present to determine the gain or loss in respect to each of 
the several classes of property, some of which are subject to 
depreciation and some of which are not. See United States 
v. Koshland, 208 F.2d 637,640; Clifford Hemphill, 25 B.T. A. 
1351; Hazeltine Corporation, 32 B. T. A. 4. 

3 Sections 47-1583 and 47-1583 a, D. C. Code, 1951 Edition. 
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LAND 

The land upon which the petitioner’s broadcasting station 
WOIC was built was at the corner of Fortieth and Brandy¬ 
wine Streets, Northwest, Washington, D. C. It was acquired 
on February 5, 1946, at an original cost of $44,836.40. Be¬ 
tween April and October, 1949, it was improved by trees, 
top soil and landscaping costing $1,899.20. According to 
Section 1 (b)(1) of Title XI of the Income and Franchise 
Tax Act such expenditure must be added to the original 
cost to arrive at the proper adjusted base for the determina¬ 
tion of gain. The adjusted base of the land, therefore, is 
$46,735.60. Its proportion of the selling price was $121, 
768.22, and the gain was $75,032.62. Since, however, the 
land was held for more than two years, it was a “capital 
asset”, within the meaning of the Act, and the gain must 
be excluded from gross income in computing net income by 
which the franchise tax is to be measured. 

BUILDING 

The petitioner constructed a building on the land at a cost 
of $256,900.35. It claimed and was allowed a deduction for 
depreciation thereon in the franchise tax returns 
19 in the amount of $19,539.25. Such claim of deduction 
for depreciation was based upon the assumption that 
the useful life of such building was 20 years, which the Court 
has found was justified. The adjusted base of the building 
was the cost, less the allowed depreciation, or $237,361.10. 
The portion of the selling price allocable to the building 
was $155,359.46, resulting in a loss of $82,001.64. A portion 
of the building, that is to say, 15.5 per centum was acquired 
prior to July 28,1948, and 84.5 per centum thereafter. The 
holding period must be divided so that 15.5 of the building 
is considered a capital asset, and 84.5 a non-capital asset. 
Paul v. Commissioner, 206 F. 2d 763. The loss, therefore, 
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which must be recognized and taken into account is 84.5 
per centum of $82,001.64, or $69,291.39. 

TOWER AND ANTENNA 

The petitioner erected a tower and antenna on the land 
at a cost of $72,058.86. It claimed and was allowed a deduc¬ 
tion for depreciation thereon in the franchise tax returns of 
$14,937.22. Such claim of deduction for depreciation was 
based upon the assumption that the useful life of such tower 
and antenna was 10 years. The Court has found that the 
useful life of the tower was 10 years and the antenna was 
5 years. Based upon a useful life of antenna of 5 years and 
the cost of $16,399.00, the total depreciation allotvable for 
both tower and antenna was $19,856.92, which, being greater 
than that allowed, represents the proper amount for depre¬ 
ciation which must be deducted from the total cost to arrive 
at the correct adjusted base. Such adjusted base is, there¬ 
fore, computed as follows: Cost $72,058.86—allowable de¬ 
preciation of $19,856.92 = adjusted base of $52,201.94. The 
Court has found that the amount of the total purchase price 
allocable to the tower and antenna was $46,187.95, resulting 
in a loss of $6,013.99. A portion of the tower and antenna, 
that is to say, 45.8 per centum was acquired after July 28, 
1948, and is a non-capital asset. The loss, therefore, which 
is recognized and which must be taken into account is 45.8 
per centum of $6,013.99, or $2,754.41. 

Transmitter, Test and Maintenance Equipment, 
Mobile—Field Equipment, Studio Equipment, 
Studio Transmitter Link Props, Scenic 
20 Effects, etc., and Furniture and Fixtures. 

The petitioner acquired all of the above described 
equipment, furniture and fixtures after July 28, 1948, for 
use in its broadcast station WOIC at the total cost of $438, 
200.37. It claimed and was allowed in its franchise tax 
returns a deduction for depreciation thereon in the total 
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amount of $129,372.13. Such claim was based upon the 
assumption that the useful life of the equipment, furniture 
and fixtures was 5 years, which was justified in respect to 
all but Props, Scenic Effects, etc., in respect of which the 
useful life was 2 years. The amount of such items is com¬ 
paratively so small that the discrepancy will be ignored by 
the Court. The correct adjusted base is the cost, less the 
allowed depreciation or the sum of $308,828.24. The portion 
of the selling price allocable to all the above described 
classes of property is the total sum of $259,192.37, resulting 
in a loss of $49,635.87. Since all of such property was ac¬ 
quired after July 28,1948, and therefore, non-capital assets, 
the entire loss of $49,635.87, must be recognized and taken 
into account. 


AFFILIATION AGREEMENT 

On September 27,1948, the petitioner acquired affiliation 
with the Columbia Broadcasting Company network which 
it retained until the sale of the broadcasting station WOIC 
to WTOP, Inc. It was not actually assigned to WTOP, Inc., 
for the reason that the Columbia Broadcasting System 
owned 45 per centum of the stock of that corporation and 
assignment was not considered necessary. The affiliation 
was, however, an asset of substantial value and the portion 
of the selling price allocated to it by the Court was $41, 
989.04. Since it was a non-capital asset and since the record 
does not disclose that the petitioner incurred any cost or 
expense in its acquisition, the gain of $41,989.04 must be 
recognized and taken into account. The petitioner contends, 
in the face of the testimony of its own expert witness, that 
the affiliation agreement or relationship with the Columbia 
Broadcasting System network was of no value, because (a) 
the system owned 45 per centum of the stock of WTOP, Inc., 
and (b) because the agreement could be cancelled at any 
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time. The fact is that the Washington Post Company 
21 controlled WTOP, Inc., by a 55 per centum ownership 
of stock; and, while the relationship could be ended, 
it must be assumed that it would have continued as long as 
mutually satisfactory, and that the facts must have been 
considered by the expert witness. 

License to Operate Broadcasting 
Station and to Use Television Channel 9 

On April 26,1946, the petitioner obtained from the Fed¬ 
eral Communications Commission a radio broadcast station 
construction permit authorizing the construction of a com¬ 
mercial television broadcast station on its land at Fortieth 
and Brandywine Streets, in Washington, D. C., in accord¬ 
ance with the specifications set out in detail in such permit 
and describing the frequencies to be used as “Frequencies 
(me); Channel #9,186-192”, with call letters WWBR, later 
changed to WOIC. 

On September 25, 1946, the petitioner was granted a 
“modified” television broadcast station permit covering the 
aforesaid location in the District of Columbia. Paragraph 5 
of such permit provided: 

“Operating assignment: 

(a) Frequency 186-192 Megacycles. (Channel No. 9) 

• *•*••••• 

Such permits, as modified, were renewed with identical 
provisions, except for permission to use a frequency moni¬ 
tor, from time to time until January 1,1950, when the com¬ 
pletion date of construction was set at July 30, 1950. 

Prior to the completion of the broadcast station, that is 
to say, between January 16, and March 15, 1949, special 
temporary authority to operate the station on a commercial 
basis was granted the petitioner by the Commission. Later, 
on January 25,1950, the Commission granted the petitioner 
a license to operate the station as an experimental TV relay 
broadcast station for the period from February 1, 1950, to 
February 1,1951. 
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On May 16, 1950, the petitioner received from the Com¬ 
mission “TELEVISION BROADCAST STATION LI¬ 
CENSE’’ for the period from May 16, 1950 to February 1, 
1951, which in part provided that: 

“The licensee shall use and operate said appara¬ 
tus only in accordance with the following terms: 

1. On a frequency of 186-192 megacycles; Chan¬ 
nel No. 9.” 

22 In addition the petitioner obtained several remote 
pickup broadcast station licenses for the period from 
May 22,1950, to February 1, 1951 to be used in connection 
with broadcast station WOIC. 

The television broadcast station license and the several 
remote pickup licenses were assigned with the consent of 
the Commission to WTOP, Inc., as a part of the sale of the 
petitioner’s broadcast station to that corporation. As far 
as the record discloses the construction permits and the 
operating licenses granting the petitioner, among other 
things, the right to use the frequency of 186-192 megacycles 
and television Channel No. 9, cost the petitioner nothing. 
Of course, such asset was not subject to depreciation. The 
Court in the Findings of Facts has allocated to such asset 
a portion of the selling price amounting to $775,117.76, 
which represents the gain pertaining to the asset arising 
from the sale of broadcast station WOIC. The question 
which must here be answered is: Was that which was trans¬ 
ferred by the petitioner to WTOP, Inc., a “capital asset” 
within the meaning of the Income and Franchise Tax Act, 
or, to state it differently, was it held by the petitioner for 
more than two years f 

In relation to the right to apply for renewal of authority 
to maintain and operate a broadcasting station, including 
particularly the license to use Channel 9, the construction 
permit was in substance and effect the same as a station 
license. Goss v. Federal Radio Commission, 62 App. D. C. 
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301, 67 F. 2d 507. It should be observed that Mr. Justice 
Douglas in Note 1 of his opinion in Ashbacker Radio Co. v. 
Federal Communications Commission, 326 U. S. 327, 328, 
90 L. Ed. 108,110, referred to the Goss case in this language: 

“Section 319, 47 USCA §319, 10 FCA title 47 
§ 319, relates to applications for construction per¬ 
mits. But since such applications are in substance 
applications for station licenses (Goss v. Federal 
Radio Commission, 62 App. D. C. 301, 67 F. 2d 507, 

508) the Commission in such cases uniformly fol¬ 
lows the procedure prescribed in § 309 (a) for sta¬ 
tion licenses. ,, 

The respondent insists that the Goss and Ashbacker Radio 
Co., cases did not hold, in respect to the issues here pre¬ 
sented, that construction permits are substantially the same 
as station licenses, but merely that the applications therefor 
were the same. The Court does not so interpret those 
decisions or the language of Mr. Justice Douglas 
23 that “such applications (for construction permits) 
are in substance applications for station licenses.” 

While the notice of deficiency of February 11,1954, stated 
that the net profit of $751,244.41 determined by the Assessor 
was “attributable to intangible assets, held less than two 
years”, it did not indicate what such assets were, and no 
testimony in that respect was offered by the respondent. 
Counsel for the respondent in their brief, however, stated 
that the gain was “from the sale of the intangible value of 
the license held by the petitioner. Evidently the use of the 
term “intangible value” was intended to mean something 
other than intangible assets, because the next sentence in 
their brief is: “Petitioner has no absolute right of property 
in its station license”, citing American Broadcasting Co. v. 
Fed. Com. Com., 191 F. 2d 492 (which will be discussed 
later). What follows is an attempt to show the lack of value 
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in a station license because there is no absolute right to 
renewal, which is hard to reconcile with the fact, conceded 
by both sides (and the basis of the assessment) that from 
the sale of its interest and rights under the license it received 
a gain of approximately a quarter of a million of dollars. 

It is clear that the Assessor and counsel for the respond¬ 
ent recognized the fact that the rights and interest of the 
petitioner under the licenses and permits granted to it by 
the Commission was of great value. Certainly such value 
did not represent the ephemeral use thereof during the 
period for which they were granted. Surely such value rep¬ 
resented the expectation that as long as the broadcasting 
station should be operated lawfully and in the public inter¬ 
est the rights, privileges and licenses would be renewed. 
The case upon which the respondent relies, American 
Broadcasting Co. v. Fed. Com. Com., supra, points up the 
matter of interest which a holder of a broadcasting station 
license has. In that case WJZ owned by appellant was 
operating on 770 kilocycles. Because of a treaty situation 
and for other reasons the Commission granted KOB a tem¬ 
porary license to use 770 kilocycles. Appellant protested 
but the Commission overruled the protest on ground 
24 that the right to use such kilocycles was temporary, 
and if and when it was decided to make it perma¬ 
nent, appellant would be heard, etc. Such arrange¬ 
ment continued for about ten years. Appellant proceeded 
before the Commission to correct the situation which was 
causing interference. Being unsuccessful the Broadcasting 
Company appealed to the United States Court of Appeals, 
District of Columbia Circuit. Although the Broadcasting 
Company, like all such companies, held a three year license 
only, its rights were so substantial that the Court of Appeals 
reversed the Commission and directed it to proceed to hear 
and determine the controversy, saying: 

11 In Radio Station WOW v. Federal Communica¬ 
tions Commission, 87 U. S. App. D. C. 226, 184 F. 
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2d 257, this court permitted one radio station to 
oppose renewal of another station’s license, though 
it had failed to oppose the original grant, where 
‘all the parties, acting in good faith upon a factual 
matter, were in error and # * the error is asserted 

to have resulted in an unauthorized impingement 
upon an existing license’. (184 F. 2d at page 260). 
Although the error there was with regard to the 
amount of possible interference between the two 
stations, we think like principles control here where 
the error is as to duration of the interference.” 

The Federal Communications Act and many cases inter¬ 
preting its provisions recognize the rights to holders of 
broadcasting station licenses and provide an opportunity to 
be heard when such rights are interfered with or where the 
holder of a license suffers economic injury—the most recent 
of such cases being Greenville Television Company v. Fed . 
Com. Com. et al., — U. S. App. D. C.-F. 2d-(De¬ 

cided March 24,1955). The protesting broadcasting station 
would not be “a party in interest” if its interest was merely 
co-extensive with a license for only three years. A broad¬ 
casting station would not suffer such “economic injury” by 
the grant of a license to a rival station as to give it standing 
to appeal from an order of the Commission 4 if its interest 
was limited to enjoyment of only three years. And while 
it is true, as the respondent claims and as have been re¬ 
peatedly decided by the courts, that no broadcasting station 
has any vested interest in a frequency, 5 it would seem that, 
apart from the custom and practice of the Commission 
in that respect, a station granted a television channel 
25 or frequency in a construction permit could reason¬ 
ably expect that if the station were constructed in 

4 See Fed. Com.. Com. v. Sanders Brothers Radio Station, 309 U. S. 479, 
. 60 S. Ct. 693, 84 L. Ed. 869. 

5 Ashhacker Radio Corp. v. Fed. Com. Com., 326 U. S. 327, 66 S. Ct. 
148, 90 L. Ed. 108. 
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accordance therewith, it would, upon completion of the 
station receive a license to operate the station and use the 
channel or frequency specified in the construction permit. 
We think that such is fairly inferred from Section 319(h) 
of the Federal Communications Act, which provides: 

* 4 Upon the completion of any station for the 
construction or continued construction of which a 
permit has been granted, and upon it being made to 
appear to the Commission that all the terms, con¬ 
ditions, and obligations set forth in the application 
and permit have been fully met, and that no cause 
or circumstance arising or first coming to the 
knowledge of the Commission since the granting 
of the permit would, in the judgment of the Com¬ 
mission, make the operation of such station against 
the public interest, the Commission shall issue a 
license to the lawful holder of said permit for the 
operation of said station. Said license shall con¬ 
form generally to the terms of said permit.’’ 

The Court believes too, that a broadcasting station which 
has been given the permission or license to use a specified 
channel or frequency has the right to expect that it will 
continue to enjoy such permission or license, regardless of 
the requirement of periodic renewal, so long as it conducts 
itself in the public interest and in accordance with the 
appropriate law and regulations. In an early case in the 
art, Journal Co. v. Fed. Radio Com., 60 App. D. C. 92, 94, 
48 F. 2d 461, we find basis for such right of expectancy 
stated as follows: 

“The purpose of this regulation obviously is to 
prevent chaos and to insure satisfactory service. 

The installation and maintenance of broadcasting 
stations involve a very considerable expense. 
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Where a broadcasting station has been constructed 
and maintained in good faith, it is in the interests 
of the public and common justice to the owner of 
the station that its status should not be injuriously 
affected, except for compelling reasons. Chicago 
Fed. of Labor v. Fed. Radio Comm., 59 App. D. C. 

333, 41 F. (2d) 422. Unless such policy is main¬ 
tained, the public will not receive the character of 
service which we are convinced the Radio Act was 
intended to insure. No station that has been oper¬ 
ated in good faith should be subjected to a change 
of frequency or power or to a reduction of its nor¬ 
mal and established service area, except for com¬ 
pelling reasons.” (Emphasis supplied) 

A few years later in Pulitzer Pub. Co. v. Fed. Com. Com., 
68 App. D. C. 124, 94 F. 2d 249, Judge Groner outlined the 
rights of a holder of a broadcasting license in this lan¬ 
guage; [pp. 126 and 127]: 

Instead the test should be, as was said by 
the Chief Justice in Federal Radio Commission v. 
Nelson Bros. Co., 289 U. S. 266, 53 S. Ct. 627, 77 
* L. Ed. 1166,89 A. L. R. 406, the character and qual¬ 
ity of service—having due regard in the distribu¬ 
tion on this basis to the equities of existing 
26 stations. And to this we may add that the 
requirement goes no farther than we stated 
today in Great Western Association, Inc. v. Fed¬ 
eral Commission, 68 App. D. C. 119, 94 F. 2d 244, 
namely, that where the effect of granting an appli¬ 
cation for a new license will be to destroy the abil¬ 
ity of the holder of the old license to carry on in the 
public interest the application should be denied. 

But that is not this case. Indeed, as we have pointed 
out, Pulitzer’s application is still pending and 
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nothing the commission has done with regard to 
Star-Times can or ought to prejudice any rights it 
has—in the public interest—to the unrestricted use 
of its present frequency.” (Emphasis supplied) 

Indeed, it seems that it would be “in the public interest” 
to renew permits and license granted to broadcasting sta¬ 
tions, unless there is actually some compelling reason re¬ 
lated to the interest of the public, for it was said in WOKO, 
Inc. v. Fed. Com. Com., 80 U. S. App. D. C. 332,153 F. 2d 
623 (reversed in other grounds, 329 U. S. 223) that: 

“When a broadcasting station has been con¬ 
structed, necessarily at considerable cost, and has 
been maintained and operated to the satisfaction 
of its listeners, it is ordinarily in the public interest 
that the station continue to operate, and a renewal 
of its license should not be refused unless there ex¬ 
ist as a basis for the refusal what this court has 
called ‘compelling reasons .’ Those reasons must 
be such as bear on the interest of the public, or such 
as have effect upon its necessity or convenience; 
nothing less can be * compelling, ’ and on no other 
ground does the statute authorize the Commission 
to deny the renewal.” (Emphasis supplied) 

• • • • • • . • • 

“Moreover, common justice to the owner of the 
station, who has devoted a considerable investment 
to serving the public, requires that for no reason 
less than a ‘ compelling ’ one should his physical 
property be rendered valueless except for what it 
may bring at a sacrificial sale. It is true, as the 
appellee points out, that by the terms of the Com¬ 
munications Act, a station license does not vest in 
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the licensee any right to operate the station nor 
any right in the use of the frequencies designated 
in the license beyond the term thereof, nor 
in any other manner than authorized therein. In 
spite of the absence of a vested property right in 
the continuance of the license, however, the Com¬ 
mission may not destroy or diminish the capital 
investment of the licensee by withholding a renewal 
of the license, unless in the exercise of a sound 
discretion it decides that the public interest, con¬ 
venience, or necessity requires that such a drastic 
step be taken. The case of Journal Co. v. Federal 
Radio Commission, 60 App. D. C. 92, 48 F. 2d 461, 
463, was one in which a radio station had been af¬ 
fected injuriously by the assignment of its fre¬ 
quencies to another station. In the course of the 
opinion Judge Robb, speaking for this court, said: 

“ ‘The installation and maintenance of broad¬ 
casting stations involve a very considerable ex¬ 
pense. Where a broadcasting station has been 
constructed and maintained in good faith, it is in 
the interest of the public and common justice to 
the owner of the station that its status should not 
be injuriously affected, except for compelling rea¬ 
sons/ 

“If a station should not be injuriously affected 
save for compelling reasons, certainly it should not 
be destroyed by a refusal to renew its license for 
reasons that are less than compelling. 

“To the same effect is the opinion of this court 
by Chief Justice Martin in Chicago Federation of 
Labor v. Federal Radio Commission, 59 App. D. C. 
333, 41 F. 2d 422, 423. The appellant there was 
applying for a frequency of 770 kilocycles, which 
already had been granted to Stations WBBM and 


37 


KFAB. The Commission refused to grant that fre¬ 
quency to the appellant because to do so 
27 would have denied the use of it to the two 
stations already using it This court af¬ 
firmed the action of the Commission and said: 

“ ‘It is not consistent with true public conven¬ 
ience, interest, or necessity, that meritorious sta¬ 
tions like WBBM and KFAB should be deprived 
of broadcasting privileges when once granted to 
them, which they have at great cost prepared them¬ 
selves to exercise, unless clear and sound reasons 
of public policy demand such action. The cause of 
■ independent broadcasting in general would be 
seriously endangered and public interest corre¬ 
spondingly prejudiced, if the licenses of established 
stations should arbitrarily be withdrawn from 
them, and appropriated to the use of other stations. 

This statement does not imply any derogation of 
the controlling rule that all broadcasting privileges 
are held subject to the reasonable regulatory power 
of the United States, and that the public conven¬ 
ience, interest, and necessity are the paramount 
considerations.’ ” 

L. B. Wilson, Inc. v. Fed. Comm. Com*n , 83 U.S. App. D.C. 
176,170 F. 2d 793 is an important case in the solution of the 
problem here present. L. B. Wilson, Inc., was the licensee of 
Station WCKY in Cincinnati, Ohio, with license to operate 
on a frequency of 1530 kilocycles. Patrick Joseph Stanton 
applied to the Commission for a construction permit to 
construct a station to operate at Philadelphia, Pa., on a 
frequency of 1530 kilocycles. The Commission over the pro¬ 
test of L. B. Wilson, Inc., and without a hearing granted 
the construction permit to Stanton. It should first be ob¬ 
served that everyone connected with that case—the Com¬ 
mission, the rival licensees or permittees and our Court of 
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Appeals understood and assumed that the granting 1 of a 
permit to construct a station to use 1530 kilocycles was in 
effect granting the right to use such frequency when the 
station should have been complete. Otherwise there would 
have been no sense in the proceeding or in the decision of 
the Court of Appeals, which held that the granting of 
construction permit affected the rights of L. B. Wilson, 
Inc., and reversed the order of the Commission. It shonld 
also be noted that all the interested parties assumed that 
the interest which the holder of the outstanding license 
had not been limited to the three year period covered by 
the then current license but was projected into the future 
by the well founded expectancy that it would be renewed 
unless “compelling reasons’’ required otherwise. All which 
will be seen from the excerpt from Chief Judge Stephens 
following: 

“Preliminary it is to be noted that in cases such 
as the instant case, where an applicant for a new 
station license requests facilities the granting of 
which according to the contention of an outstand¬ 
ing licensee will cause objectionable interference 
to the latter’s station within its protected con- 
28 tour under the rules and standards of the Com¬ 
mission, there are two critical issues. The first 
is whether or not such interference will be caused; 
the second, which arises contingently upon an af¬ 
firmative answer to the first, is whether or not the 
public interest, convenience and necessity (here¬ 
after for convenience referred to as public in¬ 
terest) require the allowance, by the Commission, 
of such interference. Each of these issues is critical 
for the public as well as for the private interests, 
for if as a matter of fact and law objectionable in¬ 
terference to the outstanding licensee will occur 
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through the operation of the new station, not only 
will such licensee suffer economic injury but also 
his listening audience will be deprived of adequate 
service. It would, accordingly, a priori appear to 
be important in the administration of the Commu¬ 
nications Act that a hearing be accorded by the 
Commission calculated to bring to its attention all 
relevent items of fact and law which might affect 
its decision on each of the two issues stated. That 
private as well as public interests are recognized 
by the Act is not to be doubted. While a station 
license does not under the Act confer an unlimited 
or indefeasible property right (Federal Communi¬ 
cations Commission v. Sanders Bros. Badio Sta¬ 
tion, 1940,309 U.S. 470,60 S. Ct. 693,84 L. Ed. 869) 

—the right is limited in time and quality by the 
terms of the license and is subject to suspension, 
modification or revocation in the public interest— 
nevertheless the right under a license for a definite 
term to conduct a broadcasting business requiring 
—as it does—substantial investment is more than 
a mere privilege or gratuity. A broadcasting license 
is a thing of value to the person to whom it is 
issued and a business conducted under it may be 
the subject of injury. We set forth in the margin 
quotations from decisions of the Supreme Court 
which support these statements and also provisions 
of the Communications Act itself which recognize 
that a broadcasting license confers a private right, 
although a limited and defeasible one.” 

In the opinion of the Court the granting of a construction 
permit to the petitioner to construct a broadcasting station 
to use Channel 9 on April 26, 1946, was no different from 
the granting of broadcasting station license with authority 
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to nse Channel 9 in so far as the property, asset or interest 
which the petitioner had in the license to operate the 
broadcasting station, including the use of Channel 9 was 
concerned. The Court agrees with the petitioner and with 
the expert witness for it that most of tbs asset value in its 
license was the right to use Channel 9. In most, if not all 
of the cases bearing upon the questions here presented the 
subject of controversy was the exclusive use of designated 
frequencies. Logically such is true because without such 
exclusive privilege, not only would the license be worthless, 
but chaos and confusion, much against the public interest, 
would result. 

There seems to the Court no substantial difference be¬ 
tween a renewal license as in this case and a liquor license 
renewable at the discretion of the appropriate officials, 
but which by custom and practice is renewable so long as 
the licensee or his successor or assignee kept within the 
law and ordinances. Shortly after the adoption of 
29 the Eighteenth Amendment and the passage of the 
Prohibition Act of 1919, the question as to what 
property right a licensee had in liquor licenses arose in the 
United States Tax Court, then the Board of Tax Appeals, 
and as to what deduction for loss, if any the licensee was 
entitled because of inability further to use or enjoy the 
license. The first case which arose under such circumstances 
was William Zakon, 7 B. T. A. 687, wherein the claim to such 
deduction was allowed with this language: 

“While such licenses were issued annually, ex¬ 
piring on May 1 of each year, it was the estab¬ 
lished custom of the board to issue such annual 
licenses to the holders of licenses for the previous 
year. The holders of any license might transfer 
it to another, to whom a new license would be issued 
by the license board, if the purchaser were found 
to be acceptable by the board. Under such circum- 
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stances the holder of such a license had an asset 
which had a value entirely separate and distinct 
from the right to conduct the business of a liquor 
dealer for the remainder of the year for which 
such license was issued. The courts have recog¬ 
nized that such value existed and constituted prop¬ 
erty rights. • * * 

“The license cost the petitioner $11,000 in 1911. 

In 1913, it had a value in excess of that amount. In 
1919, it became worthless. The taxpayer sustained 
a loss of $11,000 which is deductible in 1919. The 
good will, however, appears to have cost the tax¬ 
payer nothing and under the decisions quoted 
there is no deductible loss on account of that item. ,, 

Then followed McAvoy Co. y 10 B.T.A. 1017, wherein is 
found the following: 

“In the opinion of the Board, the contention ad¬ 
vanced by the respondent that a loss can not be 
allowed since the petitioner did not own property 
which it lost when prohibition became effective, is 
unsound. While that which petitioner lost may not 
conform to some technical definitions of property, 
it can not be denied that the petitioner acquired 
something of value which it subsequently lost. In 
the business which petitioner conducted, it was 
highly essential that it have a market for its prod¬ 
uct. One of its principal markets was the saloon, 
but it was not permitted to hold a saloon license or 
operate a saloon. What it did, therefore, was to 
purchase these renewal rights and it was thereby 
m a position to have the saloon licenses issued to 
persons who would agree to purchase its product. 

By this means petitioner’s income was increased. 
When the ‘War-time Prohibition Act’ became ef¬ 
fective and prohibited the manufacture and sale of 
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petitioner’s product after June 30,1919, whatever 
rights or privileges it formerly enjoyed with re¬ 
spect to these renewal rights were no longer of 
value. Petitioner paid substantial amounts for 
these assets, and this investment was lost when 
prohibition became effective and their use or value 
to it ceased to exist. • • • 

“In view of the foregoing, the Board is of the 
opinion that the petitioner suffered a loss in the 
fiscal year ended September 30, 1919, which is de¬ 
ductible under the provisions of section 234(a) (4) 
of the Revenue Act of 1918.” 

Best Brewery Co., 16 B.T.A. 1354, like the Zctkon and, 
McAvoy cases involved the loss incurred by the holder of 
annually renewable liquor licenses by the adoption of the 
Prohibition Amendment. The taxpayer a brewery in the 
City of Chicago, was the beneficial owner of 21 
30 annually renewable liquor licenses, which ownership 
became worthless upon the adoption of the Prohibi¬ 
tion Amendment. The United States Tax Court (then the 
Board of Tax Appeals) allowed as a deduction in computing 
income taxes the cost incurred by the taxpayer in acquiring 
such renewal rights. 

In Tube Bar, Inc., 15 T.C. 922, we find at page 930 this 
language: 

“In Morris Nachman , 12 T.C. 1204, we held that 
the purchase of a liquor license in the course of 
being issued by the city of Jacksonville, Florida, 
was an expenditure for a capital asset having an 
indeterminable life, and that except for the portion 
thereof allocable to the fee for the current year, 
none of the cost was deductible as a business ex¬ 
pense. Petitioner seeks to distinguish the case upon 
the grounds that the petitioners there purchased 
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nothing other than the license, instead of as here 
realty and chattels, and got a license with it, and 
that transfers from person to person are permitted 
in Florida and prohibited in New Jersey. Any dis¬ 
tinction of facts in the cases is not material. 

“The ordinance of the city of Jacksonville did 
not require that preference be given to holders of 
licenses but it was the practice of the municipal 
license inspector, acting within his discretion, to 
grant such preferences. It was the custom there 
to recognize transfers of licenses, provided the as¬ 
signment was evidenced by a written instrument. 
The issuance of all licenses was within the dis¬ 
cretion of the inspector. Here, instead of a purchase 
of realty and chattels, in connection with which a 
license was received there was, in substance, a 
purchase of the license, with the other property in¬ 
cidental thereto. There is no evidence of a formal 
transfer of the license by Schubert but he agreed 
to execute such instruments as were necessary to 
assign it and subsequently requested the Board of 
Commissioners to transfer his license to petitioner. 
The specific action of the Board of Commissioners • 
was approval of Schubert’s request rather than 
granting the application of petitioner. 

“The holder of a license in Jacksonville had a 
reasonable expectation that requests for renewals 
would be granted. It was the policy of the Board 
of Commissioners in Jersey City to grant renewals 
in the absence of law violations. Testimony of two 
clerks connected with the issuance of such renewals 
was very positive in that regard. That petitioner’s 
officers were aware of the custom is shown by the 
renewal licenses the old corporation received until 
its license was revoked and the renewals since 1944. 
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“Petitioner points out that in New Jersey a 
licensee has no vested right in renewals. The case 
of Zicherman v. Driscoll , 113, N.J.L. 586, 45 AtL 
(2d) 620, so holds. No absolute right to renewal 
licenses existed in Jacksonville, and none is re¬ 
quired in situations like the one here involved. It 
is obvious that petitioner incurred the expense, not 
to obtain a license merely to operate during the re¬ 
mainder of the year for which the license was 
granted, but also for the right to apply for re¬ 
newals. Under the policy long followed by the 
Board of Commissioners in authorizing renewals, 
only the behavior of petitioner’s officers under the 
law stood between the petitioner and the honoring 
of renewal requests in the future. 

“Petitioner, as in the case of the petitioners in 
the ’Nachman case acquired a capital asset. It 
follows that the cost thereof is not deductible as 
an ordinary and neccesary business expense.” 

31 The Nachman case referred to in the Tube Bar, 

Inc., was appealed to the United States Court of 
Appeals for the Fifth Circuit and was affirmed. Nachman v. 
Commissioner, 191F. 2d 934. In the opinion of Judge Strum 
is found language which seems applicable here. It is as 
follows: 

“Of course it was necessary for petitioners to 
have a license before they could commence business. 
None could be procured directly from the City, as 
the maximum number allowed by law had already 
been issued. Like other scarce commodities they 
commanded a premium on a seller’s market. The 
license carried with it by established custom, if not 
by law, a valuable renewal privilege indispensable 
to petitioner’s continuance in business in subse¬ 
quent years. In purchasing the license, petitioners 
bought not only the operating right for the current 
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year bat also renewal privileges for future years. 

This privilege, entitling petitioners to preference 
over non-license holders in the issuance of renewal 
licenses, was of substantial value, of which the 
seller and the purchasers of this license were well 
aware. No one would pay $8,000 for a $750 license 
having only five months to run, unless the pur¬ 
chaser was reasonably sure it carried with it 
appurtenant privileges of substantial future value 
to the purchaser. It was these considerations that 
prompted petitioners to pay $8,000 for a $750 
license, of which only 5/12th remained. ’ ’ 

In the Elston Co. v. United States, 86 Ct. Cls. 136, 21 F. 
Supp. 267, it appeared that the taxpayer, prior to March 1, 
1913, acquired 186 annually renewable liquor licenses in 
Chicago, Illinois. The United States Court of Claims found 
among other things that: 

“The question of granting or rejecting an appli¬ 
cation for license or a renewal thereof rested solely 
in the sound discretion of the appropriate city of¬ 
ficials.” 

Judge Williams, after citing with approval the Zakon, 
McAvoy and Best Brewery cases, said: 

“ • # # The renewal rights of saloon licenses 
in those cases, as in the instant case, were income 
producing assets, subject to purchase, sale, and 
assignment, separate from the business itself. They 
were assignable assets distinct from the business. 

In this respect they were in the same category with 
patents, contracts and franchises. They became 
absolutely worthless and were necessarily aban- 
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doned in the taxable year 1919 as a result of pro¬ 
hibitory legislation.” 

The Court of Claims accordingly allowed the deduction 
of $258,575.70 in the computation of taxpayers net income, 
resulting in a judgment in its favor of $90,250.40. 

See also Mabel Blackett, 10 T.C.M. 949,950. It is true that 
in Tillie Furash v. District of Columbia, D.C.B.T.A. Docket 
No. 985, and David Walsh v. District of Columbia, D.C. 
B.T.A. Docket No. 1013, this Court, then the Board of Tax 
Appeals, expressed some doubt as to whether an 
32 annually renewable liquor license can be said to have 
been held for more than two years, relying on Con* 
stantine Kavalaris, 5 T.C. Memo., 18. While the decision 
in the Kavalaris case does lend some support to the doubt 
expressed in the Furash and Walsh cases, two observations 
should be made. In the first place all three cases, to the 
extent that they negative the principle that the holder of 
an annually renewable license has a property right in the 
expectancy that the license will be renewed so long as he 
follows the law and regulations are against the weight of 
authority. In the second place, in the Kavalaris case, as in 
the Furash and Walsh cases the value of the licensee’s 
right was not satisfactorily proven, as will appear from the 
following excerpt from the decision in the first mentioned 
case: 


“The only evidence of the existence of a custom 
and practice to renew licenses is the succeeding 
renewals of the petitioner’s licenses. That, we 
think, is insufficient to establish such a custom or 
practice. Nor is the evidence of a market or fair 
market value of renewal rights to the license 
satisfactorily proven. Whatever the situation was 
in other cases cannot in any event be helpful in 
consideration of this record.” 
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Here we have evidence of the custom and practice in 
the Commission as well as the value of the renewal rights 
of the holder of the license to use Channel 9. 4 ' 

This has not been an easy case to decide. It, as far as the 
period of holding of the broadcasting license is concerned, 
is one of first impression in this jurisdiction and, as 
far as the Court has been able to determine, in the United 
States. The conclusions reached have, for the most j>art, 
been extensions of principles established by the courts. 
The Court has considered the points raised by the parties 
and has examined carefully the authorities cited, and after 
doing so it is of the opinion that the asset represented by 
license to operate the broadcasting station, including, es¬ 
pecially the use of Channel 9, was held by the petitioner 
for more than two years prior to July 28, 1950, the date of 
sale; that it was a capital asset and that the gain arising 
from its sale is not includible in computing net income for 
measurement of a franchise tax against the petitioner. 

The correct computation is as follows: 

33 

Description of Not Includible Includible 

Asset _ Gain _ Loss t . Gain or Loss Gain or Loss 

Land $75,032.62 $75,032.62 

Building $82,001.64 —12,710.25 

Tower & 

Antenna 6,013.99 — 3.259.58 

Effects etc. 

• Furniture & 

Fixt 49,63547 

Affiliation 

Agreemt. 41,989.04 
License to 
Operate 
Broadcasting 
Station and 
to use 
Channel 

9 775417.76 775417.76 

- - Net - Net - 

$892,139.42 $137,651.50 Gain $83448045 Loss $79,692.63 

From the foregoing computation and from the added fact 
that the petitioner suffered a loss of $133,432.19 in the opera- 


—$69,291-39 

— 2,754.41 

— 49,63547 
41489.04 
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tion of its station for its fiscal year ended July 31, 1950, 
it is clear that the petitioner did not owe any franchise tax 
for that fiscal year. 

For the reasons stated the Court holds that a franchise 
tax for the fiscal year ended July 1,1950, in the amount of 
$30,890.61, plus interest in the amount of $6,366.47, or a 
total of tax and penalty of $37,257.08 was erroneously 
assessed and collected from the petitioner; and that the 
petitioner is entitled to a refund thereof, with interest 
thereon at the rate of 4 per centum per annum from April 
15,1954, to July 15, 1954, 6 and from October 20,1954 to the 
date of the payment of the refund. 

Decision will be entered for petitioner. 

/&/ Jo. V. Morgan 
Jo. V. Morgan 

Judge. 




34 DECISION 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the 
evidence adduced at the hearing on said petition, it is by 
the Court, this 16th day of May, 1955, 

ADJUDGED AND DETERMINED, that a franchise tax 
for the fiscal year ended July 1, 1950, in the amount of 
$30,890.61, plus interest in the amount of $6,366.47 or a total 
of tax and penalty of $37,257.08 was erroneously assessed 
and collected from the petitioner; and that the petitioner is 
entitled to a refund thereof, with interest thereon at the 
rate of 4 per centum per annum from April 15, 1954, to 

6 The petitioner waived interest between July 15, and October 20,1954, 
because of continuance of hearing. 
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July 15,1954, and from October 20, 1954 to the date of the 
payment of the refund. 

/s/ Jo. V. Morgan 
Jo. V. Morgan, 

Judge. 

• ••••••• 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Whereupon 

46 CURT A. HUESER 

was called as a witness on behalf of the petitioner, 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 

THE COURT: W T ill you give your name and address to 
the stenographer? 

THE WITNESS: Curt A. Hueser, 8 Highwood Way, 
Larchmont, New York. 

DIRECT EXAMINATION 

BY MR. EIFLER: 

Q. WTiat is your occupation, Mr. Hueser? A. I am 

47 vice president of the Research Institute of America, 
Incorporated, New York City. 

Q. Were you ever employed by General Teleradio, In¬ 
corporated? A. I was. 

Q. On what date were you first employed by General 
Teleradio, Incorporated? A. June 3, 1946. 

Q. Was General Teleradio, Incorporated the name of the 
corporation at the time you were first employed by it? 
A. No, the name was Bamberger Broadcasting Service, 
Incorporated. 

Q. Do you know when the name of Bamberger Broad¬ 
casting Service was changed to General Teleradio, Incor¬ 
porated? A. It was changed effective January 1, 1950. 


i 
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Q. In what position were you first employed by General 
Teleradio, Incorporated? A. I was employed as comp¬ 
troller in 1946 and I retained that title until I left the 
company in 1952. 

Q. What is the job of the comptroller of General Tele¬ 
radio, Incorporated? A. He is the chief accounting officer 
of the company, charged with the duty of protecting the 
assets of the company. 

48 Q. Did this work that you have described continue 
from 1946 to 1952? A. Yes, it did. 

Q. Were you ever an officer of General Teleradio, In¬ 
corporated? A. Yes, I was. 

• Q. What offices in the corporation did you hold on 
July 28, 1950? A. Was secretary and treasurer of the 
corporation, as well as comptroller, which is not classified 
as an office. 

Q. Do you know when General Teleradio, Incorporated . 
began the operation, the regular operation of its television 
station, WOIC, in the District of Columbia? A. In the 
middle of January 1949. 

• ••••••• 

86 CROSS-EXAMINATION 

BY MR. WTXON: 

Q. When did the negotiations for the sale of Station 
WOIC to Station WTOP commence? A. I could not say. 
THE COURT: Well, approximately. 

MR. EIFLER: Do you know, Mr. Heuser? 

THE WITNESS: I do not know when they commenced, 
no. 

BY MR. WIXON: 

Q. You have no recollection whatsoever of when you or 
some other officer of this corporation was contacted by some 
officer or some representative of WTOP with respect of the 
sale of WOIC to WTOP? A. No. My personal knowledge 
of the transaction was the late spring of 1950; May, month 
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of May or thereabouts, bnt obviously negotiations had taken 
place some time before, and I am not familiar with them. . 

• ••••••• 

87 Q. How many officers of WOIC were there, sir? 
MR. DREIZEN: You mean General Teleradio, In¬ 
corporated? 

MR. WIXON: That is right; I am sorry. 

BY MR. WIXON: 

Q. Do you know how many? A. The president, and I 
think three vice presidents, and myself. 

Q. So that there may be no misunderstanding if I, 
through inadvertence, when I say WOIC you understand 
that I am referring to General Teleradio, Incorporated? 
A. Yes, sir. 

Q. I wonder if you would mind giving me the names of 
those officials? A. Not at all. The president was Mr. 
Theodore C. Streibert; a vice president, Mr. R. C. Maddox; 
a Mr. J. R. Poppele, a Mr. Julius Seebach. 

Q. He was a vice president also? A. Yes, and myself. 
I think that is all. 

* • ■ 

Q. Was there a general manager? A. The president 
acted as general manager. 

Q. I take it from the documents in evidence here that 
you were the officer who was authorized by this cor- 

88 poration, General Teleradio, Incorporated, to execute 
the necessary documents for the consummation of 

the sale of Station WOIC to Station W'l'OP? A. I was. 

Q. Were you involved in any of the negotiations which 
led up to the sale of this facility? A. I was not. 

Q. At what point did you enter into the transactions 
concerning the sale of this facility? A. I would say prob¬ 
ably the first point I entered into it was the preparation of 
the financial statements of the contract. 

Q. Are any of these gentlemen, Mr. Streibert, Mr. Mad¬ 
dox, Mr. Poppele or Seebach, are any of those gentlemen 
here today? A. They are not here today, no. 
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Q. Are these gentlemen all still living, still actively en¬ 
gaged— A. So far as I know, yes. 

Q. I believe that the R. H. Macy and Company, a corpora¬ 
tion of New York City, New York, had an interest in 
Station WOIC; is that correct? A. It did. 

Q. What was the interest of R. H. Macy and Company 
in this station? A. R. H. Macy and Company was 

89 the sole stockholder of General Teleradio, Incor¬ 
porated. 

Q. Did Macy control Station WOIC? A. As sole stock¬ 
holder in the corporation, yes. 

Q. As sole stockholder, therefore, it would necessarily 
appoint the officers, I take it, of this corporation? A. It 
would elect the directors and the directors would, in turn, 
select the officers. 

Q. Is there any person here from R. H. Macy and Com¬ 
pany today? A. Mr. Dreizen and Mr. Heine. 

Q. Would those gentlemen, so far as you know, have 
been involved with respect of the transaction which led up 
to the sale of this station to Station WTOP? A. Mr. 
Dreizen, I would say, would probably have been concerned 
with drawing up some of the documents. I doubt whether 
he was in on the negotiations. 

Q. He was the attorney for R. H. Macy and Company? 
A. He is on the staff of the general attorney, yes. 

Q. Mr. Heuser, do you know which, if any, of these offi¬ 
cers you have named of Station WOIC, of General Tele¬ 
radio, Mr. Streibert, Mr. Maddox, Mr. Seebach and Mr. 
Poppele, which of those officers, if any, would have been 
concerned with the sale of this station? A. Mr. Strei- 

90 bert, as president, would have been, and Mr. Seebach 
as the engineering vice president would have been. 

Q. Was it the policy of this station in matters involving 
the sale of a considerable part of the assets not to apprise 
the active officers of the fact that the station might be sold? 
A. Of course. They would try to keep it as confidential as 


53 


possible nntil it was all consummated, obviously. 

Q. Even from the officers of the corporation? A. Yes. 
Q. You were, I believe, the comptroller and also vice 
president, treasurer of the corporation. A. Comptroller, 
secretary and treasurer. 

Q. Of what did your activities with respect of this par¬ 
ticular station consist ? What was your function ! A. With 
respect to WOIC? 

Q. Yes, sir. What was your function? A. I was con¬ 
cerned with the control of the expenditures in its construc¬ 
tion and the maintenance of records for its operation; finan¬ 
cial records. 

Q. Did you actually keep the records of the corporation, 
sir? A. No. 

92 Q. General Teleradio, Incorporated also, I think, 
operated other station facilities, radio and television 

facilities? A. It did. 

Q. Aside from the one which they owned in Washington, 
D. C.? A. That is right. 

Q. They had facilities, I believe, in New York City; is 
that correct? A. Yes. 

Q. Anywhere else? A. In Carteret, New Jersey, but I 
suppose you would call that New York City, yes. 

Q. Were there officers of that particular organization 
which you controlled, other officers, that is, the station in 
New York City, or were you also an officer of the group 
which handled or operated the facility in New York City? 
A. As officers of the corporation, we served the same 
functions in all the stations. 

• •••***• 

93 Q. Did your policies and procedures stem from 
R. H. Macy and Company in the operation of these 

station facilities, radio and television station facilities? 



54 


A. I woud not say they stemmed from Macy. Obviously 
they were influenced by Macy. 

THE COURT: Mr. Wixon, I am curious to know some¬ 
thing; I am here to find some facts and I have been won¬ 
dering what difference—and I am not saying it is important 
—but of what importance is it whether Macy dictated the 
policy of this broadcasting station or whether someone else 
did?* 

MR. WIXON: I am attempting to ascertain the circum¬ 
stances surrounding the station sale of WOIC to WTOP. 

THE COURT: But you haven’t answered my question. 

MR. WIXON: There is a claim here, as I understand it, 
that there was sold to this other station assets which were 
held more than two years. 

It is my understanding that that being a claim, I would 
like to know when the commencement of this sale occurred 
to determine exactly when it was ascertained by someone 
you know that at this time this was in fact an asset. 
94 THE COURT: Suppose it commenced ten years 
ago or four years ago? It is when the sale took place. 

MR. WIXON: Not exactly, because it is my understand¬ 
ing that you cannot sell these station licenses. 

THE COURT: That has not anything to do with whether 
Macy dictated the policy. 

MR. WIXON: It has a considerable amount to do with 
it, I think, Your Honor, as background to this particular 
transaction. It was not my claim that this was an asset 
sold. It is their claim. 

THE COURT: I wanted to know what connection it has 
in the case. 

BY MR. WIXON: 

Q. When did this station commence its broadcast activi¬ 
ties in Washington, D. C.? A. In the middle of January 
1949. 

Q. And the contract was entered into on June 27, 1950? 
A. That is right. 
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Q. This was an original construction, I believe, by Gen¬ 
eral Teleradio, Incorporated? A. It was. 

Q. And the assets acquired by it, consisting of land and 
the necessary technical operating equipment, were acquired 
as an original matter and not from a going television 
95 station? A That is right. 

• »••••«• 

99 Q. It would be a correct statement, then, would it 
not, to say that so far as Station WOIC was con¬ 
cerned, and so far as General Teleradio Incorporated was 
concerned, that there did not exist with respect to Station 
WOIC any purchased good will; is that correct ? A. There 
was no purchased good will; that is right. 

Q. Did the books and records reflect any such purchased 
goodwill? A. No. 

Q. Do the books and records, or did the books and 
records at any time contain, or do they now contain for the 
period in question, which is the period up to the time of the 
sale of this station to Station WTOP, an entry of good 
will on the books? A. No. 

«••••••• 

104 Q. Did you have anything to do at all with the 
preparation of this contract of sale? A. No, I did 
not, except insofar as I believe as to the financial figures 
in it. 

Q. You had nothing to do with the preparation of its 
terms, I take it? A. No, I did not. 

Q. You are familiar with the contract, sir, I take it ? A. I 
was entirely familiar. I am generally familiar with it now, 
I think. 

Q. Let me show it to you, sir, if there is any necessity 
to refer to any parts of it. 

Look at your contract, if you will please—excuse me, sir. 
May I take those from you for a moment, please? A. Yes. 

Q. Directing your attention to this paragraph 5(i) of the 
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contract, which provides for the transfer to Station WTOP 
of all good will metropolitan television broadcast station, 
WOIC, and such rights as seller may have use of to 
105 the name WOIC—do you see that? A. Yes. 

Q. From your testimony I understand that there 
is nothing, so far as the records and the books of account 
of this corporation were concerned, which would include an 
item of transfer of good will; is that right, as an asset of the 
corporation? A. That is right. 

• ••••••• 

170 Whereupon 

ROBIN D. COMPTON 

was called as a witness on behalf of the petitioner, and, 
having been first duly sworn, was examined and testified 
as follows: 


DIRECT EXAMINATION 
BY MR. EIFLER: 

• ••••••• 

173 Q. Where were you employed from August 1948 

to August 1950? A. By Bamberger Broadcasting 
Service, which is General Teleradio. I was technical en¬ 
gineer for Station WOIC here in Washington. 

• ••••••• 

237 CROSS EXAMINATION (Continued) 

BY MR. WIXON: 

• ••••••• 

252 Q. Did this station operate perfectly from the 

time of its beginning to the time it was transferred, 
without any necessity of replacing any parts whatsoever? 
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A. Well, we were off the air exactly twenty-one minutes in 
nineteen months. 


299 Whereupon, 

FRANK ROBERSON 

was called as a witness by and on behalf of the Petitioner, 
and having been first duly sworn, was examined and testi¬ 
fied as follows: 

THE COURT: Give your address, please. 

THE WITNESS: My residence is 3901 Connecticut 
Avenue. My office is in the Munsey Building. 

DIRECT EXAMINATION 

BY MR. EIFLER: 

Q. Would you please state your name? A. Frank Rober¬ 
son. 

Q. Judge Roberson, when and where you first admitted 
to the Bar? A. In Oxford, Mississippi; 1905. It has been 
a long time. 


300 Q. Were you ever employed as a lawyer by the 
Federal Communications Commission? A. I was As¬ 
sistant General Counsel of the Federal Communications 
Commission for a little more than two years; part of the end 
of 1934 when the Communications was established, through 
1935 and 1936. 

Q. Since 1936 what have you done, Judge Roberson? 
A. I have been a member of the firm of what is now known 
as Spearman and Roberson, with some slight changes in 
the name. It was at one time called Spearman, Sykes, 
Spearman and Roberson, but it is the same firm, and we 
have specialized throughout the past twenty years in radio 
commission practice, communications law. 
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302 Q. Have you ever testified before a court as to the 
customs and practices of the Federal Communications Com¬ 
mission? A. Oh, a couple of months ago I testified before 
the United States Tax Court of Appeals, Judge Van Fossen, 
I believe; and a tax case in Cincinnati as to the television 
procedures and practices of the Federal Communications 
Commission. I think it was in September or October; prob¬ 
ably October of this year. 


321 Q. Judge Roberson, are you familiar with the 
customs and practices of the United States Federal 
Communications Commission in respect of the issuance of 
construction permits and television broadcast licenses and 
the renewal thereof during the period 1946 through the 
present? 


322 THE WITNESS: The answer is I am and have 
been familiar since my contact, and my familiarity 
began in October, I believe, of 1934, and has been continuous 
from that date until this morning; for two years and three 
or four months as Assistant General Counsel of the Com¬ 
munications Commission; and since that time as an active 
practitioner before the Federal Communications Commis¬ 
sion, in which I have personally handled every sort of 
imaginable application that they have jurisdiction over, 
and renewals and reports, and everything that they do. 

THE COURT: All right. Go ahead. 


BY MR. EIFLER: 

334 Q. Judge Roberson, is there any United States 
Federal Communications Commission custom regard¬ 
ing assignment of the same channel in the television broad¬ 
casting station license as in the construction permit? 

MR. WIXON: I object. 

THE COURT: I will overrule that. 
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BY#R. EIFLER: 

Q. Is there any custom! A. Yes. 

Q. What is this custom! 

MR. WIXON: I object to the answer to it. 

THE COURT: I will overrule the objection. 

I will give you the same exception to all this line. 

MR. WIXON: All right, sir. 

BY MR. EIFLER: 

335 Q. What is the custom! A. The custom is that in 
the application for construction permit on the form 

the Commission prescribes, they require you to set out the 
specific channel that you want. When the Commission has 
reviewed this application under oath, if they can satisfy 
themselves under 309(a) that the thing is all right and is 
in the public interest to grant it, they grant that license. 

They grant that construction permit to construct the 
station according to the terms which they set out in the 
construction permit. 

The next step is that when you have completed your 
construction under the construction permit, you then file 
an application on a form prescribed by the Commission on 
Form 302, which is an application for broadcast station 
license, which is prescribed by the Commission, you file 
an application for a license. Section 300— 

MR. WIXON: If your Honor please, I object. We are 
going far beyond the question asked here. 

THE COURT: He wants you to tell what the custom is. 
In other words, he wants to know what is the custom with 
respect to receiving the same or different, if it is the custom. 

The same or different channel, that is, when you first 
obtain that in your construction permit; and apply for an 
operating permit in the future. 

336 THE WITNESS: Then that would change the 
channel in the license from what you asked for in 

the construction permit. In other words, you don’t get any¬ 
thing except what you ask for if you get that; 
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MR. WIXON: I object and ask that the answer be strick¬ 
en on the ground that it does not establish any custom; 
merely a statement about what you get if they are going to 
give you—if they give you a station, then you get the 
station. 

THE WITNESS: There is Form 301, which asks you 
what frequency you want. 


BY MR. EIFLER: 

Q. Judge Roberson, under the customs and practices of 
the United States Federal Communications Commission, 
does the Commission assign the same channel in the station 
license as in the construction permit, or does it assign a 
different channel in the station license than in the con¬ 
struction permit f A. It is the same channel. 

MR. WIXON: Objection. 

THE COURT: That is not very helpful. That is 
337 not the testimony that you have said you wanted to 
develop. 

MR. EIFLER: I have to develop it question by question, 
your Honor. 

THE COURT: He said he gets what he asked for. 

MR. EIFLER: In the construction permit. 

THE COURT: He says when you apply for the operating 
license you ask for the channel nine again and you get 
what you asked for. You won’t get it unless you do ask for 
it, or you may not get it. As a matter of fact, he said “But 
you won’t get anything else except what you ask for.” 

BY MR. EIFLER: 

Q. Judge Roberson, do you know whether or not the 
Federal Communications Commission always licenses the 
same channel that was granted in the construction permit? 

MR. WIXON: Objection. 

BY MR. EIFLER: 
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Q. Do you know whether or not? A. Yes, I do. 

THE COURT: As a matter of practice ? 

THE WITNESS: Your Honor, it is in Section 319 of the 
Act. 

THE COURT: Then this question of custom is not im¬ 
portant, or it is not relevant 


343 THE COURT: If there is a custom in the de¬ 
partment that isn’t covered by regulations that once 
you have gotten a channel 9 or any channel, and you are 
constructing the thing, they invariably allow you to operate 
that when completed and you have gotten your operating 
permit, that’s the thing. But that is not what you asked 
the witness. 

MR. EIFLER: I am sorry, your Honor; that is the point 
at which I intended to direct my question. May I try to 
rephrase my question to reach that point? 


344 BY MR. EIFLER: 

Q. Judge Roberson, is there any U. S. Federal 
Communications Commission custom regarding assignment 
of the same channel in the station license as in the con¬ 
struction permit? Is there any such custom? A. Yes. 

Q. What is this custom? 

MR. WIXON: I object, your Honor. 

THE COURT: I will overrule the objection. 

THE WITNESS: The custom at the Commission has 
always been to interpret Section 319(c) of the Communica¬ 
tions Act— 

MR. WIXON: Objection, your Honor. 

THE WITNESS: Wait until I finish the sentence. 

MR. WIXON : That point, your Honor, we are 

345 getting interpretation of law, not custom. 

THE COURT: We are getting custom; it is a 


custom. 
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THE WITNESS: Will you read what I started to say! 

(Statement of witness read.) 

THE "WITNESS:—which says in one sentence, said 
“License shall conform generally to the terms of said per¬ 
mit”, referring to construction permit. 

The custom has always been to use the same channel in 
television in the license that was involved in the construc¬ 
tion permit. 

Under this sentence, “Said license”— 


347 BY MR. EIFLER: 

Q. Judge Roberson, is there any U. S. Federal Com¬ 
munications Commission custom regarding issuance of sta¬ 
tion licenses when the station has been completed? Is 
there any such custom? 

MR. WIXON: I object your Honor. 

THE COURT: I will overrule the objection to the ques¬ 
tion. 

BYtflR. EIFLER: 

Q. Is there any custom? Not the law, but the custom. 
A. I believe I would know if it were otherwise, that the 
Commission has never failed to issue— 

MR. WIXON: He is not answering the question. The 
question was whether there is a custom, I must interject 
here. 

THE WITNESS: It would help if I could finish 

348 the sentence because I may wind up with a good sent¬ 
ence if he would let me. 

Is there a custom? Yes. 

BY MR. EIFLER: 

Q. What is the custom? A. The invariable custom is to 
issue a license in accordance with the terms of the con¬ 
struction permit when the applicant shows to the Commis¬ 
sion he has built it according to the construction permit. I 
have never knowm of any set of facts— 
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THE COURT: That is all right. Just talk about custom. 

THE WITNESS: It is an invariable custom— 

MR. WIXON: Your Honor, I attempted to object to the 
question but I didn’t have the opportunity there. The 
answer of the witness to that— 

THE COURT: Would you like a motion to strike! 

MR. WIXON: I would move to strike that testimony. 

THE COURT: On what ground? 

MR. WIXON: On the ground we are not involved in this 
case with respect to the custom of issuing a license using the 
same call letters and same channel frequency to one who has 
a construction permit, your Honor, in the same or to the 
same degree when one applies after completing the con¬ 
struction, to operate the facility. That is not germane to the 
issue here at all. It is irrelevant and immaterial and 
349 so far as custom is concerned, I don’t believe this wit¬ 
ness has established his competency to speak about 
what the Commission will do in given instances on given 
applications. 

THE COURT: Well, he is not talking about given in¬ 
stances. He is talking about custom. 

Now as I understand the petitioner’s theory, it is that 
once they acquired this permit and built the station or ac¬ 
quired the permit really, they had reason to believe, accord¬ 
ing to their custom; that is what their theory is; I am not 
saying that is true; that if they completed the station ac¬ 
cording to the construction permit, they would get an op¬ 
erating permit for the same thing. 

MR. EIFLER: That is exactly right. 

THE COURT: That therefore they acquired something 
of value. 

MR. EIFLER : That is the theory of the Petitioner. 

MR. DREIZEN: And that such operating permit was 
renewable and there was expectancy of such renewal. 

THE COURT: We haven’t gotten to that. 

MR. DREIZEN: That is the theory of the case. 
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THE WITNESS: I guess I answered the question. 

MR. EIFLER: He has answered the question. 

THE COURT: I will overrule the objection as far as 
it related to custom. What his experience was I have ruled 
out. 


354 THE COURT: I will overrule the objection and 
let the witness testify: 

If there is any custom in respect of issuing of the renewal 
licenses any custom in the Federal Communications Com¬ 
mission with respect to the issuance of a renewal license 
along the lines that you have suggested. 

Now the witness understands it. 

MR. EIFLER: May I rephrase my question, your 
Honor? 

THE COURT: Yes. 

BY MR. EIFLER: 

Q. Judge Roberson, is there any United States Federal 
Communications custom regarding the renewal of televi¬ 
sion broadcast station licenses provided— 

THE COURT: Doesn’t it say in instances— 

BY MR. EIFLER: 

Q. —in instances where the license holder has operated 
the station during the license period in the public interest 
to the satisfaction of the Federal Communications Commis¬ 
sion? 

MR. WIXON: I object, your Honor. 

THE COURT: I will have the same ruling. I will 
overrule the objection. 

THE WITNESS: The custom of the Commission 
is— 

355 BY MR. EIFLER: 

Q. Is there any custom, Judge Roberson? A. Yes. 

Q. What is this custom ? A. The custom is— 
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MR. WIXON: May I interpose an objection there to 
that since the question is in two parts? 

I would like a response to the question, “What is it?” 

THE COURT: All of the questions along this line are 
subject to your objection. 

THE WITNESS: The custom is when the Commission 
examines the license application for renewal of its station 
license to grant the renewal of the station license if the sta¬ 
tion has been operated in the public interest during the 
prior license period. 

There have only been within the last twenty years— 

THE COURT: I don’t want any experience. All we are 
talking about is custom. 

• •••• ••••• 


356 BY MR. EIFLER: 

Q. Judge Roberson, did I understand your answer 
to be that the Commission some times grant renewal 

357 licenses or that it always grants renewal licenses or 
that in most instances it grants renewal licenses? 

MR. WTXON: Objection. 

THE COURT: I will sustain the objection. He has 
already testified what the custom was. If the station has 
been operated in the public interest in accordance with the 
permit before, then it is renewed. That is the custom of the 
department, I mean of the Administration, Federal Com¬ 
munications Commission. I think it is Commission. WTiich 
one is the one that issues the permits? 

MR. EIFLER: The Commission, your Honor. 


362 BY MR. EIFLER: 

Q. Judge Roberson, does your testimony here today as 
to the customs and practices of the Federal Communica- 
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lions Commission of the United States relate to the 

363 period 1946 through 1950? A. Yes. 

**•••••••» 

CROSS EXAMINATION 
BY MR. WIXON: 

Q. Mr. Roberson, it is a fact, is it not, sir, that a con¬ 
struction permit gives to the licensee, the holder of the 
construction permit, only a right to construct a facility 
whether it be radio or television, and not to operate that 
facility, isn’t that right, sir? 

• ••••••••• 

A. It is an authorization to construct the station in ac¬ 
cordance with the terms of the construction permit. That is 
correct. 

Q. Now, is it a fact also, sir, that that construction per¬ 
mit does not carry with it by its terms any guarantee that 
a license to operate the facility will be granted when the 
construction is completed? 

• ••••••••• 

THE WITNESS: Well, when you say by its 

364 terms, there is nothing in the construction permit 
about a license, but you go to the statute to see what 

the grantee is entitled to in the way of a license when he 
builds in accordance with the construction permit. 

There is nothing in the construction permit about license 
at all. 

• • • t • • • • • • 

6b Isn’t it a fact that if Company A is issued a construction 
permit to construct a radio or television station, that while 
the construction by Company A of the facility is being car¬ 
ried on, any other company or any other person may apply 
to the Federal Communications Commission for a construc¬ 
tion permit to construct a station to use the same frequency 
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as that assigned to Company A? A. No> 
365 Q. It is not a fact? A. No, sir. 


THE COURT: He merely asked if they could apply for 
it. 

THE WITNESS: The Commission would return the ap¬ 
plication. 

MR. WIXON: May I have the question read? 

(Question read.) 

THE WITNESS: The answer is no. He would have to 
file an application thirty days before the application was 
granted or hearing had been had. 

BY MR. WIXON: 

So that I may understand you, it woud be impossible, 
while the construction was going on by Company A for 
me, if I should desire a permit—ultimately a license, of 
course—to operate a station using the same frequency as 
that already assigned to the company which is now con¬ 
structing the facility, it would be impossible for me to 
apply and receive consideration of my application for a 
permit using the same frequency? A. That is right. The 
Commission has a cut-off date, they call it. 


366 Q. —to construct a station, how long—I think 
I lost myself there. 

Let me strike that and start again. 

How much of a period of time would you say ordinarily 
elapses between the time of the issuance of a construction 
permit for a station and the completion of that station? 
That is, the physical completion of it. A. The construction 
permit—I started to say usually—but probably always 
contains the provision that the grantee or the permittee to 
be technical about it, has two months within which to begin 
the construction, get his plans and so forth, straightened 
out and six months within which to complete the construc¬ 
tion which ordinarily has to be extended, because they 
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can’t finish one of these television stations within a length 
of time—within that length of time. 

Q. It is a fact, is it not, sir, that generally speaking, as 
you have just indicated, six months is an insufficient period 
of time ordinarily for the completion of the construc- 
367 tion of these facilities to make it possible for the 
broadcasting of programs over the air; starting from 
the beginning and breaking of ground, and so forth? A. 
That is right; particularly if you are talking about televi¬ 
sion or if you are in a time of war or equipment is dif¬ 
ficult to get or steel is difficult to get; but six months, by 
and large, would be too short a time to construct a televi¬ 
sion station. 

Q. Now isn’t it a fact, Judge, that if a company gets a 
construction permit and successive renewals of it that 
others may apply to the Commission according to the rules 
and regulations and attempt to obtain a construction permit 
to construct a station for the very same frequency as that 
originally issued to the first company or the first permittee ? 

MR. EIFLER: Objection. The witness has already 
answered this question. 

THE COURT: I will overrule the objection. 

THE WITNESS: The answer is, if I understood your 
question, after the station has been constructed and after 
a license has been issued— 

BY MR. WIXON: 

Q. I said while construction was proceeding. A. I ans¬ 
wered that question to say no. 

• •*•••••*• 

Q. I understand no; so if there is any confusion, that while 
one construction permit is outstanding to a permittee for 
the construction of a television or radio station, that while 
that permit is outstanding and during successive renewals 
of it up to the time of the commencement of construction to 
the time when the construction is finished others cannot com- 
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pete against him for that facility? A. Well, Mr. Wixon, 
there again you are confused. You don’t have successive 
renewals of construction permits. 

Q. You have a renewal of a permit ? A. You have succes¬ 
sive renewals of license, which is an entirely different thing. 

Q. Construction permits? A. You don’t have successive 
renewals of construction permits. 

Q. You get an extension of time on the one permit? A. 
That is right. 

Q. I understand at no time can competers come in and 
seek to obtain the same facility while that permit is out¬ 
standing. A. That is right. 

Q. Now, going further, let us get to the point where con¬ 
struction is completed. Application for a license to op¬ 
erate is made to the Commission and—but not is¬ 
sued. 

369 At that time may a competitor come in—I use 
the word “competitor” not in the sense of one in 
competition directly but another applicant—may another 
applicant go down to the Federal Commission Commission 
and seek from the Communications Commission a construc¬ 
tion permit or a license to operate on the same frequency as 
that for which the first company has made its application? 
A. Well, of course, he couldn’t apply for a license, this 
second man, because he has no construction permit. So he 
couldn’t apply for a license. 

Q. All right, sir. 

Now let’s say can he apply for a construction permit? 

A. And have it considered? 

Q. For the same frequency assigned to the other one? 
A. I have got to understand what you mean. 

Q. Yes. A. And have his application, say, be for the use 
of the same frequency considered by the Commission in 
passing on the question of the issuance of a license? 

Q. Yes, sir. A. The answer would be no, he could not. 

Q. Now, after the completion of the facility, the con¬ 
struction and the issuance of a license to operate, that 
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particular station for a particular assigned fre- 

370 quency, could at any time any other person come 
before the Communications Commission and apply to 

it, that is, the Commission, for assignment to it of the same 
frequency held by the first licenses! A. Well, application 
for assignment before the Commission has to be a joint 
application; by the assignor and the assignee. It is in¬ 
conceivable to me. 

Q. I meant assignment of the frequency in the sense of 
handing over, or the assignment in the sense of the direction 
that you shall or may use this frequency channel number 
so and so not assignment in the sense of one to the other. 
A. I don’t understand what you are trying to ask. 

THE COURT: Let’s suppose you have the license. You 
have already got the building permit and you have a license 
to operate and someone else wanted to build a station, could 
they come in and get a permit to build a station with the 
same channel? 

THE WITNESS: It is wide open. Drew Person tried 
to take the Hearst, their station in Baltimore which is an 
illustration— 

THE COURT: Can they do it? 

THE WITNESS: Legally they could if they can show 
that Applicant B would operate the station more in the 
public interest than the licensee of the station. The 

371 Commission has the power to give it to Party B. 

THE COURT: Take it away from him? 

THE WITNESS: Yes, sir. 

THE COURT: Is that your question, Mr. Wixon? 
MR. WIXON: I asked him if I could come in and seek 
that license. 

THE COURT: Seek it, yes. 

THE WITNESS: The outstanding case is Pearson 
against Hearst of Baltimore. 

• ••••••••• 

380 Whereupon 
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JAMES W. BLACKBURN 

was called as a witness by and on behalf of the petitioner 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 

THE COURT: Will you give your name and address? 
THE WITNESS: 9 Radcliffe Road, Belle Haven, Alex¬ 
andria, Virginia. James W. Blackburn. 

DIRECT EXAMINATION 

BY MR. EIFLER: 

Q. What is your occupation, Mr. Blackburn? A. I am a 
media broker. 

Q. What is a media broker? A. We handle the sale, 
financing and appraising of radio, television and news¬ 
paper properties exclusively. 

• ••••••••• 

381 Q. What activities has your firm engaged in in 

382 the past nine years ? A. We have handled, I believe, 
probably most of the radio transactions that have 

taken place in the country at arms length sales. We have 
appraised hundreds of stations, including a large number 
of television stations, of course, and we have arranged 
financing for many properties throughout the country; our 
biggest activity being sales. We are brokers. 

Q. In what firm activities have you personally engaged 
in the past nine years? A. I have engaged in all of the 
firm’s activities; the overall supervision and, of course, 
personally in our activity I have been personally involved 
in a great number of transactions in television and radio. 
• •••••••*• 

385 Q. Are you familiar, Mr. Blackburn, with the 
value of the intangible assets of television stations 
in the District of Columbia in the summer of 1950? A. Yes, 
I am. 
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388 Q. Mr. Blackburn, have you appraised the in¬ 
tangible assets of Television Station WOIC as of July 
28,1950? A. Yes. 


390 Q. Mr. Blackburn, what were the intangible assets 
of Television Station WOIC on July 28, 1950, that 
you appraised? What were these assets? A. These assets 
were the licenses; the right to use Channel 9; the contracts 
that the station had in existence which were examined; the 
good will; the going business situation. 


393 Q. Mr. Blackburn, do you have an opinion as to 
the value of the intangible assets of Television Sta¬ 
tion WOIC on July 28, 1950? A. Yes, I do. 

Q. What is that opinion for each separate intan- 

394 gible assets? 

MB. WIXON: Objection again. 

THE COURT: I will overrule the objection. 

THE WITNESS: My opinion of the value of the CBS 
contract— 

THE COURT: That is the contract between whom? 

THE WITNESS: Between the Columbia Broadcasting 
System, Your Honor, and the existing corporation. 

THE COURT: Yes. 

THE WITNESS: $50,000. My opinion 3 s to the 

value of Channel 9; the right to use Channel 9 in Wash¬ 
ington, D. C., is $950,000. My opinion on the value of 
the other contracts— 

THE COURT: No, not in blank. Just give separate 
items. 

THE WITNESS: Those are the only items to which I 
attach any value, Your Honor. 

THE COURT: Oh, I see. 

BY MR. EIFLER: 
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Q. Mr. Blackburn, would you name the other intangible 
assets to which you attached no value? A. There are 
numerous trade contracts that I examined that are in the 
nature ot just ordinary contracts that any television sta¬ 
tion can enter into without any cost. There is nothing 
exclusive about them. 

361 THE COURT: What do you mean? Trade 
sponsors? 

THE WITNESS: No, Your Honor. I am thinking of 
film contracts to buy film and rebroadcast it; news con¬ 
tracts ; trade contracts of that nature that we never in ap¬ 
praisals attach any value to as there is nothing exclusive 
about them; as opposed to the right to use an exclusive 
television station which is only granted by the Federal 
Communications Commission. 

BY MR. EIFLER: 

Q. Other than these contracts, what are the other in¬ 
tangible assets to which you attach no value at July 28,1950? 
A. We investigated the good will position of the corpora¬ 
tion, as I always do; the name; the so-called going business 
situation; and found that they had, as I said, no value. 


Q. You testified that the value of Television Channel 9 
was $950,000 on July 28, 1950. What was the value 
396 on July 28, 1950— 

THE COURT: He has testified to that. 

MR. EIFLER: Just a minute, Your Honor. Of those 
current licenses to use this television channel from July 
28, 1950, to February 1, 1951? 

MR. WIXON: Objection. 

THE COURT: Wliat is the purpose of that? 

MR. EIFLER: The purpose of that is to establish— 

398 THE COURT: He said every other asset involved 
had no value. 

MR. EIFLER: But he did not say that this particular 
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asset had no value. 

THE COURT: I don’t care whether he said this particu¬ 
lar one or not. He has testified clearly and distinctly that 
no other asset of this broadcasting station had any value. 
Is there any escape from that? 

MR. EIFLER: May I ask this question, Your Honor? 


399 BY MR. EIFLER: 

Q. Mr. Blackburn, what did you mean by the phrase “the 
right to use Television Channel 9”? A. By that phrase, 
Your Honor, I meant the value is in the expectancy or the 
continued expectancy that you will have that right for the 
exact period. It had no value because the station was 
losing money. It lost a lot of money. 

The real value and justification for the basis of my 
$950,000 valuation on that right was the continued ex¬ 
pectancy over the period of years to use that channel. That 
is what I meant. 

As far as the piece of paper for that day, it was worth¬ 
less, with the station losing money. 

THE COURT: As I understand it, if there is nothing in 
the expectancy, or if it was not justified, then you don’t 
attach any value to that asset at all? 

THE WITNESS: If that expectancy did not exist. 

400 No, Your Honor. 

THE COURT: Yes. Or not justified. 

THE WITNESS: That expectancy in my opinion was 
justfied. 

THE COURT: I am just asking you. 

• ••••••••• 

403 MR EIFLER: May the record show that peti¬ 
tioner offered to prove that stations sold in the con¬ 
struction permit stage are sold for amounts between $1 
million and more in excess of tangible assets; that this 
witness of his own personal knowledge can relate the inci¬ 
dents of some such sales, and that if on July 28, 1950, we 
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had had a construction permit rather than a television 
broadcast station license it would have made no dif- 
404 ference in the value attributable to the intangible 
expectancy of renewal. May the record show this, 
Your Honor? 


THE COURT: I don’t think it is material at all. What 
we are concerned with if it has any materiality at all was 
what was the value of the construction permit. 

MR. EIFLER: May I then ask this question, Your 
Honor? 

THE COURT: That is what I am concerned with. I am 
not sure that that is material, but if anything is material 
at all it is that point. It is just that point. 

MR. EIFLER: Your Honor, I will have to ask that 
question in a slightly hypothetical form because the actual 
fact is that on July 28,1950, we did not have a construction 
permit. 

THE COURT: No. The only point in time to which such 
testimony should be related, if it is material at all, is when 
you did acquire your construction permit. If your theory is 
right that you acquired something of value then then it 
may be proper to have expert testimony on its value. 
405 MR. EIFLER: Your Honor, I would not want to 
inquire of this witness as to what the value of our 
construction permit was when we acquired it because he has 
not been asked to appraise it. 

THE COURT: All right. That is the only testimony I 
will entertain. What its value was on July 28, when you 
didn’t have a construction permit and it had been used up 
and the station had been built. To my mind it is highly 
improper—not improper in the sense that there is any¬ 
thing wrong, but it is not material, and on my own motion 
I will not permit him to answer. 
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BY MR. EIFLER: 

Q. Mr. Blackburn, do you have an opinion as to the value 
of Television Channel 9 in Washington, D. C., on May 15, 
1950? 

MR. WIXON: Objection. 

THE COURT: I will sustain it. 

MR. EIFLER: On this date, Your Honor, we held a 
construction permit and not a television license. 

THE COURT: I will sustain the objection because that 
is not the day you received it—May 1950. 

MR. EIFLER: May 15,1950, we held a construc- 
406 tion permit and not a television station license. 

I will ask this question as of this time because on 
this date we held a construction permit. 

THE COURT: That is not the date you acquired it. 

MR. EIFLER: No, Your Honor. It is the date we last 
held the construction permit. 

THE COURT: I think I will let you ask it. I will over¬ 
rule the objection on that. 

BY MR. EIFLER: 

Q. Mr. Blackburn, do you have an opinion as to the value 
of Television Channel 9 in Washington, D. C., on May 15, 
1950? A. The value would be at least— 

MR. WIXON: Objection, Your Honor. 

BY MR. EIFLER: 

Q. Do you have an opinion? A. Yes. 

Q. What is your opinion? 

MR. WIXON: I object, Your Honor, to the statement of 
the opinion of the witness on this matter. 

THE COURT: Why? 

MR. WIXON: On the ground that this testimony will 
not be competent and material to this particular proceeding. 
There is no relation between this date and the date when 
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tins facility was transferred to the buyer of the 
facility. 

407 Secondly, there is no showing that this witness has 
undertaken any determination as to its value; that 
he made any examination into it; or that his competence 
is of any value. 

THE COURT: He says he has an opinion on it I don’t 
see its materiality yet. 

I am going to let him answer as to what his opinion of the 
value of this construction permit was on May 15,1950. All 
right. I may have some questions to ask him. Go ahead 
and let him answer it. 


408 THE COURT: The witness testified on July 28, 
1950, the right to use the station on Channel 9 was 
worth $950,000. 

MR. EIFLER: That’s right, Your Honor. 

THE COURT: And what you want to prove now is what 
was the right to use Channel 9 on May 15,1950? 

MR. EIFLER: When we held the construction permit. 

THE COURT: What he thinks its value was on that 
date? 

MR. EIFLER: That’s right. 

THE COURT: I think it is permissible and I will let 
him testify to that fact. 

BY MR. EIFLER: 

Q. Will you please state your opinion? 

MR. WIXON: May I object, Your Honor, for the record? 

THE COURT: Yes. 

THE WITNESS: I believe the value was the same, Your 
Honor—$950,000. 


415 CROSS EXAMINATION 

BY MR. WIXON: 


! 
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Q. Mr Blackburn, it is a fact, is it not, sir, that in the 
operation of a television facility the holding of a network 
affiliation agreement is essential to the successful op- 

416 eration of that facility—successful financially? A. 
Not completely. It is very helpful. There is no 

doubt about it. There are stations that operate success¬ 
fully without network. 

Q. Isn’t it a fact, sir, that those stations are in the 
great minority that operate financially successfully without 
a network affiliation? A. That is correct. 

Q. Isn’t it a fact, sir, that without the holding of a net¬ 
work affiliation agreement that the costs of programming 
programs and of supplying media, that is to say, advertising 
media and the like, is almost impossible to obtain except 
with rare exceptions? A. It is not impossible, but I think 
it is very helpful financially, programwise and otherwise. 
That is correct. 

Q. Is it not a fact, sir, that without that network arrange¬ 
ment a station has as its prospect the loss of money rather 
than the making of money, as a general rule? A. I think 
that is probably true—the prospect. 

Q. Is it not a fact, sir, that only one network affiiliation of 
a particular network is granted to a particular locality? 
That is to say, if there are in existence in a city a number of 
television stations, that only one of those stations 
will receive from CBS or NBC a network affiliation 

417 agreement ? A. That is the general practice, depend¬ 
ing on the number of stations in the locality. 

Q. In the City of Washington isn’t it a fact that the net¬ 
works have granted only one affiliation agreement to but 
one station, and not the same affiliation agreement to 
several stations? A. In Washington? 

Q. Yes. A. That is correct. 

Q. Isn't that true, also, sir, as a general proposition 
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throughout the United States, so far as cities are concerned? 
Could you not have, in other words, two television stations 
programming the programs of the same network at the same 
time? A. Generally true. There are many conflicting 
situations where the network will have two affiliates. 

Q. And that would be true, sir, ordinarily, would it not, 
where the range or the location of the facilities were such 
that there would not be conflict in the overall receipt in a 
particular area of the same programs by two stations ? A. 
That is the desire. Yes, There are exceptions. But in 
Washington with four channels, why, each network affiliates 
with one channel. 

Q. Isn’t it a fact also, sir, that network affiilia- 

418 tions are sought by television as well as radio sta¬ 
tions, that is, sought in the sense that there is an ex¬ 
treme urgency on the part of a station to obtain such an 
affiliation, if possible? A. Yes, they are sought. 

Q. Isn’t it a fact that as far as networks go that CBS 
and NBC are the two networks which assure to the operator 
of a station, whether it be radio or television, the greatest 
likelihood that the station will be operated financially in a 
successful manner? A. I think that is true. Those two 
networks are definitely— 

Q. Isn’t it a fact also, sir, that with respect of the other 
networks, that stations which possess those network affilia¬ 
tion agreements, that is to say, aside from NBC and CBS, 
that their financial position or the likelihood of financial 
success is by no means as great as those stations which 
possess affiliation agreements with CBS and NBC? A. I 
think it is considerably lessened. Yes. You are right. 

Q. And with respect of the DuMont facility isn’t it a fact 
that an affiliation agreement with DuMont is no assurance 
whatsoever that the station will operate successfully 

419 because of that network affiliation? A. There are 
again certain stations that are operating successfully 

with DuMont. 
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Q. I said generally speaking. A. I think generally speak¬ 
ing the chance—the financial revenue is factually less. 
There is no doubt about that. The DuMont revenue which 
you are talking about, I believe, is considerably less than 
the others. 

Q. Isn’t it a fact also, sir, that the affiiliation agreement 
in addition to the revenue which is produced as a conse¬ 
quence of the showing of the programs sent by the network 
—you understand me, sir? A. Yes. 

Q. The revenue which the local station obtains from the 
purveyor of the programs through the network—isn’t it a 
fact, sir, that his income is materially increased because of 
the additional fact that he may spot advertisements in be¬ 
tween each network program, and that as a consequence of 
that fact, and since there is a demand for the network pro¬ 
grams, that the individual station operator has increased 
revenue because he may assure to the spot advertiser a place 
in between network programs? A. Yes. He definitely has 
increased revenue because of the network. 

Q. And isn’t it a fact further, sir, in instances—in many 
instances—the income produced as a consequence 
420 of the ability of a network affiliation agreement 
owner to put in between these network programs spot 
advertisers, that the revenue derived from the spot advertis¬ 
ing materially exceeds the income produced from the net¬ 
work affiliation? A. That can very often happen; that can 
very often be true. 

Q. Isn’t it a fact that it is quite often true? A. It is quite 
ofen true. Yes, I think it is. 

Q. Isn’t it a fact, sir, in the absence of the holding of 
such a network affiliation agreement that the revenue which 
generally speaking is derived from spot programming and 
spot advertising is extremely small because of the fact that 
there is no incentive to spot advertisers to place programs 
or advertising on the air between the usual long-run pro¬ 
grams? Do you follow me, sir? A. I do. That is one of 
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the reasons; and it is a very general reason for a lessened 
amount of revenue on a station that does not have the top 
networks. 

Q. Isn't it a fact further, sir, that these network affilica- 
tion agreements between CBS and NBC are extremely valu¬ 
able ? That is, the holding of one ? A. The holding of one, 
I think, is definitely an asset. That’s right. 

421 Q. Did you take into consideration in this case any 
expectancy that there would be a renewal of this 
network affiliation agreement by the network in this particu¬ 
lar case of WOIC upon its expiration? A. At that time 
your network situation— 

Q. No, sir. Did you take into consideration? A. Some. 
The answer would be I took some consideration. Yes, sir. 

437 Q. Do you know, sir, in 1950 what income would be 
derived by a station holding a CBS network affiliation 

on a contract such as the one which was in effect with WOIC, 
the income resulting from the holding of that particular— 

438 THE WITNESS: I know this, Your Honor: In 
1950 particularly, network revenue percentagewise 

was a very small and a much smaller factor than it is today. 
There was not the distinction in 1950 that exists today. 

For example, Mr. Wixon pointed out as between CBS and 
NBC. There are more or less four networks and they hoped 
they were off to an even start. That has not proved to be 
the result. But the gross network revenue of WOIC in 1950 
was a very small percentage factor of the total revenue, 
and the evidence is that the station lost a lot of money. 

BY MR. WIXON: 

Q. You are speaking now—this station, WOIC, was in 
operation for only three months before it was sold. 
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439 Isn’t that true? A. On this date it was in operation 
a comparatively short time, but their network revenue 

was very, very small. 

Q. It was not in operation for the full period of time of 
the network affiliation agreement, was it, sir? A. The sta¬ 
tion? 

Q. Yes. WOIC. It was only in operation for three 
months under this network operation ? A. For that period. 
Yes. I say, it was very, very short. 

Q. Yes. A. Yes. 

Q. Yet the affiliation agreement definitely had, I under¬ 
stand, according to you a value of $50,000. Is that right? 
A. That is correct. I still believe in spite of the fact that it 
lost money that that affiliation agreement had a certain 
value. 

Q. It would not be worth $50,000 if all you produced out of 
the affiliation agreement was a loss, would it? A. It would 
because that network agreement, as you have indicated, 
enabled the station at least to produce better programs 
than they would have been able to produce. It is one 
reason why the station sold for the price it did. 

440 That was one of the assets. 

Q. Isn’t it a fact that it is not necessarily the rev¬ 
enue derived from the network affiliation agreement which 
determines the value of the network affiliation agreement? 
It is the fact that your program of spot advertising also 
produces a considerable revenue in the ordinary case be¬ 
cause of the fact that you can get those programs before 
the public at the same time they are looking at CBS net¬ 
work programs. Isn’t that a fact? A. That is a fact, and I 
took that into consideration. 

• ••••••••• 

446 Q. Isn’t it a fact, sir, that in the District of Colum¬ 
bia the holding of an affiliation agreement between 
NBC or CBS meant for practical purposes the difference 
between having a successful financial operation and a non¬ 
successful financial operation? A. Is it true today? 
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Q. Yes. A. No, it is not. 

Q. How many network affiliation agreements are there! 
A. In the District? 

Q. Yes. A. Four of these and four networks. 

Q. Are there any stations which do not have a network 
affiliation? A. No, sir; and they each have their network 
affiliation. 

Q. Getting back to my question, isn’t it true in the Dis¬ 
trict of Columbia that the holding of a network affilia¬ 
tion would mean the difference between a financial 
447 success and a lack of financial success? A. There 
are no facts to judge on. There are four stations 
here; they each have a network and all are doing pretty 
well in different degrees. What I am saying is— 

Q. They are all doing well, sir? A. Yes, sir. 

Q. Are the stations doing pretty well? A. Yes, in dif¬ 
ferent degrees. I will name names if you want. 

Q. No. I am asking you if they are all doing a financially 
successful business? A. Yes. 


448 BY MR. WTXON: 

Q. As I understand you, Mr. Blackburn, from your 
testimony you say that the intangibles which you valued, 
that is to say, the license holding—A. The right to have the 
license; the expectancy of continuing that. 

Q. That was based upon the fact that a license was is¬ 
sued and was being held by this station on the date of trans¬ 
fer? A. That was based on the expectancy that that right 
would continue and no one is going to pay $1 million, which 
we were authorized to pay for practically any station at 
that time in Washington, unless they have an expectancy 
that they are going to continue with that right over a long 
period of time. 

Q. Which is based necessarily on the existence of 

449 the license itself? A. That is one factor. They 




84 


must have a license. Yes, but they are not going to 
pay for that license. 

MR. WIXON: I think that is all. 

THE COURT: Considering the situation at the present 
time, would it be good business judgment to build a station 
of this character in Washington? 

THE WITNESS: Yes, Your Honor. 

THE COURT: Without some commitment from one of 
the main broadcasting networks that when you completed it 
you would be affiliated with it? 

THE WITNESS: Yes, Your Honor, it would. We are 
brokers; we keep the market. We have willing and able 
buyers that will pay $1 million just for the right—the ex¬ 
pectancy of having a television station over a period of 
years in Washington, D. C. We did back here in that same 
1950. 

Washington is a unique market. It is the nation’s capital. 
There are only four V’s assigned here. That is all. It is 
the final allocation of the Federal Communications Commis¬ 
sion, that expectancy on that right, because it is a semi¬ 
monopoly, which is what they are getting to. 

THE COURT: As I understand your answer to the last 
question that Mr. Wixon asked you, it was that unless they 
had an affiliation with CBS, that is, the seller, no one 
450 w r ould have—I will put it this way: Unless they had 

the affiliation and the expectancy of renewal, no one 
would have paid $1,400,000 for this station. Is that correct? 

THE WITNESS: No, Your Honor. I didn’t mean to 
give that impression at all. I do not believe I did in the 
answer. I said it was $950,000 for that expectancy without 
any affiliation whatsoever. 

THE COURT: I understand that, but Mr. Wixon asked 
you and you answered that no one would have paid $1,400, 
000 for this station unless there had been an expectancy that 
this association or affiliation would have been renewed 
every two years or so. 
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THE WITNESS: On the network affiliation? 

THE COURT: Yes, sir. 

THE WITNESS: Yes, sir. They would. I put the 
valuation of $50,000 there. As a matter of fact, at this time 
we had a client making a firm offer for another station 
here in Washington that didn’t have this affiliation. The 
great value is in the channel and in the expectancy of being 
able to continue to telecast over that channel. 

The network contracts shift back and forth. There are 
four networks and four stations here. Those continually 
change. 


469 LAWRENCE D. DEATLEY 

was called as a witness by and on behalf of the Respondent 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 

THE COURT: Give your name and address, please. 

THE WITNESS: Lawrence D. Deatley. My address is 
2030 Perry Street, Northeast, Washington. 

DIRECT EXAMINATION 

BY MR. WIXON: 

Q. You are employed by the District of Columbia Gov¬ 
ernment, Mr. Deatley? A. Yes, sir. 

Q. In what capacity? A. As an Examiner in the Cor¬ 
poration Section of the Income and Franchise Tax Division. 

Q. Are you familiar with the matter of the assessment 
of tax against General Teleradio, Inc.? A. Yes. 

Q. Did you have anything to do with that matter, sir? 
That is to say, the making of the assessment in your 

470 official capacity? A. As an Examiner. Yes. 

Q. Are you familiar with the records of the District 
of Columbia as they concern this case of General Teleradio, 
Inc.? A. Yes. 

Q. I would like to show you a document, and would you 
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please mark it as Defendant District of Columbia’s Exhibit 
B, which is a letter dated June 4,1953, on the letterhead of 
R. H. Macy Company, Inc., signed by J. 0. Murray, Vice 
President, and ask you what that is and where it came from. 

(Whereupon the document referred to 
was marked Defendant District of Colum- 
lumbia’s Exhibit B for identification.) 

A. It is a letter sent on behalf of the taxpayer in response 
to an inquiry from our office, signed by me as an Examiner, 
wherein it distinguishes values of the obtainable assets— 

THE COURT: No. You couldn’t tell that. Just tell 
what you know. 

BY MR. WIXON: 

Q. It came here in response to your inquiry? A. That’s 
right. 

MR. WIXON: We will offer it, Your Honor. 

THE COURT: Is there any objection? 

MR. EIFLER: No objection. 

471 THE COURT: It will be received in evidence as 
Respondent’s Exhibit B. 

(Whereupon the document heretofore 
marked District of Columbia Exhibit B 
for identification was received in evi¬ 
dence.) 

BY MR. WIXON: 

Q. In your processing of this matter, Mr. Deatley, did 
General Teleradio, Inc., ever furnish you any data, or any 
records, or any information respecting the value of any 
of its assets, that is, material assets, including any con¬ 
tracts held by it—any of the various assets which are in 
evidence in this case, such as the network television agree¬ 
ment between CBS and General Teleradio—did this cor¬ 
poration ever furnish you any indication of any values 
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which that corporation ascribed to those various assets 
other than the tangible assets? A. No, sir. 

Q. Did this corporation ever make any respresentation 
to you or to the Office of the Assessor that any of these 
assets other than the physical assets had any value? Any 
stated value? A. Not individually. They lumped the en¬ 
tire profit, or attributed the profit from a sale of the business 
to the intangible assets. 

THE COURT: What is that? 

472 (Whereupon the answer of the witness was read 
by the reporter.) 

THE COURT: Did they do that by writing? Did they 
have any letter on that? 

THE WITNESS: Not in writing. I think that was 
handled as argument in their conferences, in the hearings 
that were held in the office of the Assessor. 

THE COURT: You mean in the conferences they took 
that position? 

THE WITNESS: Yes. , , 

THE COURT: All right I just wanted to understand 
that. It is not in writing. 

BY MR. WTXON: 

. j • . 

Q. Did your office ever have presented to you any ap¬ 
praisal of the assets—land as well as personal assets—about 
which the witness Mr. Compton testified several days ago? 
You were present, I believe, when Mr. Compton testified? 
A. No, sir. No appraisal. 

Q. No appraisal was ever given to you about that? A. 
No. 


473 Q. Did General Teleradio, Inc., ever claim that it 
had caused its physical assets to be appraised as of 
July 28,1950? A. Not that I recall. No, sir. 

Q. Did General Teleradio ever indicate or represent to the 
Office of the Assessor of the District of Columbia that there 
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had been any appraisal made of the value of its so-called 
intangible assets as of the transfer date of Station WOIC 
to Station WTOP? A. No sir. 

Q. When was the first time you ever heard of the exist¬ 
ence of an appraisal of these tangible pieces of 
474 property by General Teleradio? 

THE COURT: You mean when he heard an ap¬ 
praisal had been made? 

MR. WIXON: Yes. 

THE WITNESS: During the course of this proceeding. 
BY MR. WIXON: 

Q. When was the first time you heard that an appraisal 
had been made of the intangible owned by General Tele¬ 
radio, Inc.? A. In this proceeding. 


478 Q. Did this corporation ever furnish to the Office 
of the Assessor of the District of Columbia any figure 
which it represented to be a good will figure in the sence of 
dollars? A. In the original inquiry in the earlier phase of 
the review on my part as an Examiner they had contended 
that the profit represented the sale income from the sale 
of good will. That was, of course, later changed or de¬ 
clined, and it was obvious on both sides, I think, that there 
was no good will. 

Q. You say they changed their position from contending 
that the difference between the book value of the assets 
sold and that which was obtained was from good will to the 
sale of some other type of asset? A. Yes, sir. 


479 CROSS EXAMINATION 

BY MR. DREIZEN: 

Q. How long did your examination of the return in ques¬ 
tion take? Did your examination cover a period of weeks 
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or months? A. It would be a period of months. I don’t 
recall just how many. 

Q. During the course of your examination did you make 
-requests of Teleradio to furnish you with information 
which would aid you in your examination? A. Yes. 

Q. Did Teleradio ever refuse to comply with any such 
request? A. No, sir. 

MR. DREIZEN: That is all 

REDIRECT EXAMINATION 
BY MR. WIXON: 

Q. At the same time you had conferences with them, did 
you not, sir? That is, from time to time you had confer¬ 
ences with representatives of General Teleradio? 
480 A. We had conferences with the taxpayer, but I don’t 
recall whether there were any before the proposed 
deficiency was addressed to the taxpayer or not. It seems 
to me that the conferences were held after we had addressed 
the original proposed deficiency to the taxpayer. 

Q. Then you did have conferences with them. A. Yes. 
We had several. 

Q. In any of these conferences was there supplied to the 
Office of the Assessor of the District of Columbia any in¬ 
formation regarding the existence of good will as shown by 
the records of the corporation, and was there any evidence 
produced by the corporation showing the existence of ap¬ 
praisals of the assets, or of appraisals of intangible assets 
owned by the corporation as of the time the corporation 
sold its station facilities to Station WTOP? A. No, sir. 

Q. Had the matter been presented to you or to your office 
by General Teleradio at any time? That is to say, the rep¬ 
resentation of the existence of good will, or the representa¬ 
tion of the existence of the value of certain intangibles? 
Had any of these matters been brought to your attention, or 
claimed to have been in existence by General Teleradio? 
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A. There had been claimed the existence of in- 
481 tangible. Yes. Not good will. 

THE COURT: I thought you said originally—and 
correct me if I am wrong, because I can get these impres¬ 
sions as I go along—I thought you told me or testified to the 
fact a few minutes ago that originally they did claim there 
was some good will, but as both sides had realized there was 
no good will in existence, that they had abandoned it. 

THE WITNESS: That’s right. Yes. 

BY MR. WIXON: 

Q. They did make that claim originally of the existence 
of good will? A. They attributed it again to the sale of 
good will. 

Q. I ask you then did they at any time furnish you any 
information respecting where that good will came from, or 
the amount of it, or its value? A. No. 

Q. In any of the conferences you had with them, or in 
any of the information supplied to you by the corporation? 
A. Not specific figures. No, sir. 


488 Whereupon 

JOSEPH N. NELSON 

was called as a witness by and on behalf of the respondent, 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 

THE COURT: Will you give your name and address to 
the reporter, please? 

THE WITNESS: Joseph N. Nelson, 3278 Valley Drive, 
Alexandria, Virginia. 

DIRECT EXAMINATION 

BY MR. NUSSBAUM: 

Q. Will you give us your place of employment, please, 



91 


Mr. Nelson I A. Yes, I am chief of the television branch of 
the Broadcast Bureau,. Federal Communications Commis¬ 
sion. . .. . 

Q. Could you keep your voice up just a little higher, 
please? 

What duties do you perform as such chief? A. We 
489 are responsible for the processing of television appli¬ 
cations, petitions filed in connection with these ap¬ 
plications up until the point where an application is desig¬ 
nated for hearing. 

Q. How long have you been so employed in this branch? 
A. Under the present organizational setup, since October 
1951. 

Prior to that, I had similar responsibilities as chief of 
the television section of the General Counsel's office. 

Q. When did you first come to the Federal Communication 
Commission? A. August 1946. 

Q. Are you a member of any Bars of any states or of the 
District of Columbia? A. I am not a member of the District 
of Columbia Bar, but I am a member of the Bar of the State 
of New York, and have been a member since July 1931. 

I am a member of the Federal Courts of New York. 

Q. Mr. Nelson, are you familiar with the customs and 
practices of the Commission’s mission as they relate to the 
granting of construction permits and broadcast licenses? 
A. I am familiar with the procedures and the law applicable 
thereto. 


490 Q. Mr. Nelson, the matter of the granting of con¬ 
struction permits and broadcast licenses by the Fed¬ 
eral Communications Commission is designated as what 
down at the Commission, as you know it? A. Well, the con¬ 
struction permit is granted authorizing the permittee to con¬ 
struct a station, a broadcast station, whether it is a AM 
station, an FM station, or a television station, and that is 
the only authority that the permittee has. 
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He cannot operate with that permit until he has con¬ 
structed a station. If he has constructed the station in com¬ 
plete accordance with the specifications of his permit, he 
can apply for his license. 

When he does file his application for a license, the Com¬ 
mission processes that application, goes into his legal, finan¬ 
cial and technical qualifications as a licensee. 

If he has met all the requirements of the law and 
491 the Commission rules, he is in a position to be granted 
a license. 

Q. Based upon your experience with the Commission and 
knowledge of its affairs, is that a custom and usage in the 
matter of the granting of these two documents? A. Well, 
on the basis of my understanding of the term “customs and 
usage ’ ’, I would say no. I would say it is based on procedure 
which, in itself, is based on the requirements of the Federal 
Communications Act. 

Q. Do I understand you correctly that the Act specifically 
states what the Commission shall do? A. Yes. 


493 MR. NUSSBAUM: For the record I refer to, and 
I am going to read from, Page 313 of the record of 
the transcript in this case, beginning with the question by 
Mr. Eifler— 

THE COURT: Wait a minute. 

MR. ROGERS: I object. 

THE COURT: If you are still going to ask a leading 
question, I must insist that you cannot do it. 

Let us say that you read him what someone says and then 
ask him is that true; that is a leading question. 

What we want this witness to testify to, or at least what 
I am interested in knowing, without indicating to him what 
anybody’s theory is, is what is the custom with respect to 
the renewal of licenses, if that is what you are going to in¬ 
terrogate him about. 
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First, is there any custom, and if there is not any custom, 
then we do not ask him that question. 

Ask him is there any custom with respect to the renewing 
of licenses and, if so, what is it? 

May I observe, Mr. Nussbaum, that the witness has testi¬ 
fied, this witness testified that there is no custom. He says 
that everything that is done is either done by law, 
494 by the statute, or by procedure. 

ME. NUSSBAUM: Yes,your Honor. * ; . ' 

THE COURT: And I assume that the procedure is in 
writing or in some form that is easily understood by every¬ 
body. . .M 

So, if there is no custom, he has answered your question. 
If that is the question, everything Judge Roberson has 
said goes out the window. 


495 Q. Are there any other rights other than what is 
stated on the permit granted to the permittee? A. I 

would have to say no to that. The rights of the permittee 
are limited to the terms of the construction permit 
Now, I would have to also add that a person who has a 
construction permit has certain rights under the rules which 
are not set forth in that permit 
For instance, he can apply after he has constructed the 
station in part for what is known as a special temporary 
authority to operate the station commercially during the 
remainder of the construction. 

+ « 

Now, I say that so that there might be a full under, 
standing. 

THE COURT: That is according to your rules, is it not? . 
THE WITNESS: Yes, sir. 

THE COURT: Or regulations? 

THE WITNESS: Yes, sir. 

496 BY MR. NUSSBAUM: 

Q. What do you mean by special temporary author- 
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ity? A. If a permittee has constructed a station in whole 
or in part, and is in a position to render a service at that 
time but is not in a position to file an application for a 
license, he may apply to the Federal Communications Com¬ 
mission for an instrument of authority which is referred to 
in the rules as special temporary authorization. 

That will permit him to operate his station commercially 
until such time as he is prepared to file an application for a 
license. 


THE COURT: Let us suppose that a licensee or a 
broadcasting station has a construction permit and before 
they complete the building, as you have observed, they may 
or may not be in a position to render some special service, 
and you have stated that they may appeal. 

What has been your experience as to whether or not 
497 that right to engage in that special service had been 
granted. 

MR. WIXON: Objection. 

THE COURT: Overruled. 

THE WITNESS: Well, sir, may I state you have used 
the term “licensee” and “permit”. 

THE COURT: Well, I am talking about a broadcasting 
station or company that has obtained a permit to construct 
..a station with a channel awarded to it, and it has almost 
completed its station but has not done so but is in a position 
to perform some special service. 

Is that frequently done? 

THE WITNESS: Yes, it is. 

The stations are usually desirous of obtaining advertising 
revenues, and while the station may not have been built fully 
in accordance with the terms of the construction permit, in 
order to make a service that is available to the community, 
the Commission has a rule which permits the issuance of 
what is known as special temporary authority to broadcast 
with facilities other than those specified in the construction 
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permit and they are given a temporary period nntil {he ' 
station is built. * \ 

THE COURT: What I will ask you is: In your experi¬ 
ence and in the position you hold, are such permits usually 
granted? ' 

498 THE WITNESS: Yes. 

THE COURT: Would you say that the owners or 
the builder of the station would have a right to expect that 
it would be granted? ; 

MR.WIXON: Objection, your Honor. 

THE COURT: Overruled. 

THE WITNESS: Unless facts came to the attention of 
the Commission which would warrant the Commission with¬ 
holding it. 

THE COURT: What would be those factors ? 

THE WITNESS: Well, if information came to the Com¬ 
mission bearing upon the qualifications of the permittee 
after the construction permit had been issued, the Commis¬ 
sion, if those facts were serious enough, could go into the 
qualifications. 

THE COURT: Would they be derogatory facts, facts 
about his character, for example? 

THE WITNESS: Yes, sir. 

THE COURT: This permit that was introduced in evi¬ 
dence, the construction permit, indicates that the broad¬ 
casting company here involved was awarded a channel, 
Channel 9. 

Now, would that company, in the ordinary course of your 
experience, expect that when it completed the station and 
4 in accordance with its construction permit it would 

499 be permitted to continue to use Channel 9, or would it 
be open to anyone who would come in and compete for 

the channel? ’ 

ME.WIXON: Objection. 

THE COURT: Overruled. 

I am now talking about what the usual experience of 
your department is. 
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MR. WIXON: If your Honor please, may I state for the 
record the objection that I have? 

THE COURT: Yes. 

MR. "WIXON: The testimony of this witness was related 
to the existence, if any, of a custom of a practice. 

THE COURT: That is exactly what I am asking. 

MR. WIXON: If your Honor please, there were no ques¬ 
tions asked by the other side; although I have no objection 
to your Honor’s ascertaining facts, I think your Honor is 
going into a field that was not broached by this witness, or 
not involved in this case. 

THE COURT: You have asked the witness a question 
as to whether or not there was a custom. 

There was a responsible witness who testified that there 
was a custom. I am confined to the facts and the matter is 
up in the air as far as my mind is concerned, and whether 
counsel for the petitioner goes into it or not, I have got to 
make a finding. 

500 If the broadcasting station does not have a right to 
expect, in the ordinary course from the experience of 
the department, a right to invest millions of dollars in a 
broadcasting station, yet it expects that it can continue to 
have this channel unless an unfortunate or adverse situation 
arises, I w'ant to know it. 

It seems to me it is the heart of this case. 

MR. WIXON: If Your Honor wants my response to 
that— 

THE COURT: I am not particularly anxious to have 
your response to it. 

I am telling you why I am asking this question so if there 
is any objection and it should go to the Court of Appeals, 
they will know exactly what I am asking. 

MR. WIXON: Your Honor has indicated that the issu¬ 
ance of licenses are predicated upon the legal requirements 
or regulations of the Federal Communications Commission. 
That is, of course, true. 
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THE COURT: Mr. Wixon, the language is almost the 
same in some cases of liquor licenses, and yet I have read 
any number of cases, five or six cases while this case is 
proceeding, where the Courts have held that the expectation 
of the holder that it would be renewed after one or two 
years, or whatever the license was for, was of value to him 
and was an asset. 

Now,I am going to find out about this situation and 

501 I do not care what side wants it or objects to it; I am 
going to try to find the facts. 

MR. WIXON: I think that is your Honor’s right and 
duty. I am merely interposing objections for the purpose 
of the District of Columbia. 

THE COURT: You are perfectly right. If you think 
this is improper questioning, you have a right to and should 
object to it 

As I said, you have certain duties to perform, and so do 
1 , and I have got to make findings of fact 

So, Mr. Reporter, if you can find my question, please 
read it 

, T 

(Whereupon, the reporter read the question 
as follows: 

“THE COURT: I am now talking 
about what the usual experience of your 
department is.”) 

THE COURT: Do you understand the question t 

THE WITNESS: Yes, sir. 

THE COURT: Would you answer itf 

THE WITNESS: It is my experience that when a per¬ 
mittee has completed construction of his station, he expects 
to file an application for a license, and he expects to have it 
granted. 

THE COURT: Any questions! 

MR. NUSSBAUM: I would like to ask, if your 

502 Honor please, whether the practices that you have 
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testified to were in existence during the year 1946 
throughout 1950? 

THE WITNESS: Generally, yes. We have had some 
changes in the rules, but I do not think that they affect any 
of the questions that you have asked me. 

The procedure is substantially the same. 

• • • • • • • • • • 

503 BY MR. WIXON: 

Q. Am I correct, Mr. Nelson, in my understanding of your 
testimony that, in your experience, it was the expectation of 
the permittee that upon completion of the construction of the 
facility and the meeting of the rules and the laws 

504 governing the issuance of licenses, that the permittee 
would receive or secure a license to operate his station 

commercially? Is that correct, sir? A. I believe I ans¬ 
wered that when he completes construction of a station, the 
permittee expects to file an application for a license, and 
the permittee expects to have that license granted. 

Q. In other words, that is a status of mind, I take it, that 
you are referring to? A. Yes, sir. 


514 MR. WIXON: Mr. Roberson’s testimony as to cus¬ 
toms and practices I would like to move to strike on 
the ground that there again that is not germane to this 
particular issue and that the customs and practices are 
contained in the law necessarily, and that where the Com¬ 
mission had a custom and practice to issue or not issue a 
license is immaterial in this particular proceeding because 
it has nothing to do with the development of the ascertain¬ 
ment of the proper tax to be paid by this particular organiza¬ 
tion, and it has nothing to do with the issuance of the license 
in this case or any of the permits held by this particular 
corporation. 

That there is no showing here by Judge Roberson that the 
custom or practice of the Commission was or was not applied 
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to General Teleradio, Incorporated, in this particular mat¬ 
ter, and if so, there may be a custom and practice of a trade 
or an organization or a person, and unless you show 
515 that that custom or practice was applied in a given 
case, it is interesting testimony but it is not relevant. 


517 THE COURT: Now, I am going to overrule your 
motion to strike Judge Roberson’s testimony. 

And, as a matter of fact, while the witness did not call it 
custom, he said from experience in his department that the 
petitioner or that licensees expected, and he did not say they 
had a right to expect but he said that they expected it, and 
I have got to weigh that testimony. I will not strike that 
testimony. 

You have a right to argue that it doesn’t mean anything 
and that a company builds a radio station and it doesn’t 
know and doesn’t expect and has no right to expect that 
when the building is completed that it will continue 

518 to operate. 

Some of them spend millions of dollars, and as a 
matter of law you might have a perfect right to argue that. 


531 DOCKET 

Date Proceedings Memorandum 

1954 Franchise tax $37257.08 

June 7 Petition received and filed. Attorney for Tax¬ 
payer notified. Corporation Counsel and Assessor’s Office 
served. 

June 29 Hearing set for July 15. Attorney for peti¬ 
tioner, Corporation Counsel, Assessor’s Office served. 

July 9 Petitioner’s motion for continuance. Stipulation 
regarding interest. 




100 


July 12 Motion granted to Oct. 20. Copy mailed at¬ 
torney for petitioner. Corporation Counsel and Assessor’s 
Office served. 

Oct. 18 Respondent’s motion to reset case for trial— 
Case set for Nov. 30. Copy mailed attorney for petitioner. 
Corporation Counsel and Assessor’s Office served. 

Nov. 22 Case continued to Dec. 1. 

Nov. 30 Entry of appearance—James C. Rogers and 
Robert El Eifler. 

Dec. 1 Hearing—Henry Wixon for District of Colum¬ 
bia. 

Dec. 2 Second day of bearing—Hearing to be resumed 
Dec. 10. 

Dec. 10. Third day of hearing. 

Dec. 14 Fourth day of hearing. 

1955 

Jan. 5 Petitioner’s motion to extend time for filin g 
brief—Granted. Copy served Corporation Counsel. Copy 
mailed attorney for petitioner. 

Feb. 4 Stipulation regarding evidence. 

Feb. 7 Brief filed by petitioner—copy served Corpora¬ 
tion Counsel. 

Mar. 7 Respondent’s motion to extend time for filing 
brief—Granted to Apr. 8. Copies served attorneys for 
petitioner and respondent. 

Apr. 8 Respondent’s motion to extend time for filing 
brief—Granted to Apr. 15. Copy mailed attorney for peti¬ 
tioner—copy served attorney for respondent. 

Apr. 15. Brief for respondent. Certificate of service. 

Apr. 25. Petitioner’s motion for permission to file reply 
brief—Granted Reply brief filed—Certificate of service. 

May 16 Findings of Fact, Opinion & Decision. 

June 14 Petition for Review filed by Respondent. Certi¬ 
ficate of Service. 

July 1 Statement of Points and Designation of Record 
filed by Respondent. Certificate of service. 
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July 20 Order extending time for filing record on re¬ 
view—copies mailed Attorneys. Order for delivery or ori¬ 
ginal exhibits—copies mailed Attorneys. 

PETITIONER’S EXHIBIT No. 3 

AGREEMENT made this 27th day of June, 1950, be¬ 
tween GENERAL TELERADIO, INC., a corporation or¬ 
ganized under the laws of New Jersey (herein called Seller) 
and WTOP, INC., a corporation organized under the laws 
of the State of Delaware (herein called Buyer). 

WITNESSETH: 

WHEREAS, Seller is the owner and licensee of Metro¬ 
politan Television Broadcast Station WOIC (herein called 
WOIC), licensed by the Federal Communications Commis¬ 
sion (herein called the Commission) and holds licenses from 
the Commission, as described in Exhibit A, attached hereto, 
and subject to the consent of the Commission, desires to 
assign, transfer and convey to Buyer all physical assets 
owned by Seller and used by it in, or in connection with, the 
operation of WOIC and a lease and certain contracts and 
rights as in this Agreement set forth, and also to assign and 
transfer to Buyer the above-described licenses; 

WHEREAS, Buyer desires to acquire said licenses, phys¬ 
ical assets, lease, contracts and rights, as in this Agreement 
set forth, 

NOW, THEREFORE, in consideration of the premises 
and the mutual covenants and conditions herein contained, 
the parties hereto hereby agree as follows: 

1. Wherever referred to in this Agreement the phrase 
“licenses for the operation of WOIC” shall mean: 

(a) All licenses to Seller from the Commission 
for the operation of WOIC which shall include the 
licenses presently held by Seller, as describecLin 
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WHEREAS, Seller is the owner and licensee of Metro¬ 
politan Television Broadcast Station WOIC (herein called 
WOIC), licensed by the Federal Communications Commis¬ 
sion (herein called the Commission) and holds licenses from 
the Commission, as described in Exhibit A, attached hereto, 
and subject to the consent of the Commission, desires to 
assign, transfer and convey to Buyer all physical assets 
owned by Seller and used by it in, or in connection with, the 
operation of WOIC and a lease and certain contracts and 
rights as in this Agreement set forth, and also to assign and 
transfer to Buyer the above-described licenses; 

WHEREAS, Buyer desires to acquire said licenses, phys¬ 
ical assets, lease, contracts and rights, as in this Agreement 
set forth, 

NOW, THEREFORE, in consideration of the premises 
and the mutual covenants and conditions herein contained, 
the parties hereto hereby agree as follows: 

1. Wherever referred to in this Agreement the phrase 
* ‘licenses for the operation of WOIC” shall mean: 

(a) All licenses to Seller from the Commission 
for the operation of WOIC which shall include the 
licenses presently held by Seller, as described^in 
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Exhibit A, and any renewals thereof without a 
material change in their terms. 

(b) If, as is not anticipated, prior to the Closing 
there is any material change in the licenses pres¬ 
ently held by Seller or by any renewal thereof, 
which would materially curtail the present opera¬ 
tions of WOIC, and such change is acceptable to 
Buyer, the phrase “licenses for the operation of 
WOIC” shall include such licenses and renewals 
thereof as so changed. 

2. The performance of all agreements contained herein, 
excepting those of Paragraphs 4, 9,10,14,15,18,19, 20, 21 
and 22, is subject to the occurrence of the following con¬ 
dition : 

The Commission, by final order which shall have 
become effective, shall have given its consent to the 
assignment from Seller to Buyer of the licenses 
for the operation of WOIC. 

3. All transfers, conveyances and assignments shall be 
effected upon the Closing Date. If the condition specified 
in Paragraph 2 occurs on or prior to September 29, 1950, 
the Closing Date shall be such date as may be mutually 
agreed upon but not later than fifteen (15) days after the 
occurrence of such condition. If such condition occurs after 
September 29, 1950, the Closing Date shall be such date as 
may be mutually agreed upon but not later than ten (10) 
days after the end of the then current monthly accounting 
period of Seller. The Closing shall take place in the offices 
of Buyer, Washington, D. C., or such other place as may 
be mutually agreed upon, at 11 a.m. on the Closing Date. 

4. Seller and Buyer agree to exert their best efforts to 
bring about with reasonable dispatch the occurrence of the 
condition specified in Paragraph 2. Seller and Buyer agree 
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to promptly prosecute, and to cooperate in the prosecution 
of, an application to the Commission for its consent to the 
assignment from Seller to Buyer of the licenses for the 
operation of WOIC. Seller agrees to execute and file such 
applications, consents and other documents as may be 
reasonably required to be filed by it as assignor and Buyer 
agrees to execute and file such applications, consents and 
other documents as may be reasonably required to be filed 
by it as assignee. - 

5. Seller agrees to transfer, assign and convey to Buyer 
and Buyer agrees to acquire the following: 

(a) The real estate in the District of Columbia, 
together with all easements, rights and improve¬ 
ments thereunto pertaining, which is assessed for 
taxation purposes as Lot 810 in Square 1769, and 
improved by premises numbered 4001-4023 Brandy¬ 
wine Street, Northwest, Washington, D. C. 

(b) All tangible personal property (but neither 
cash nor receivables) owned by Seller at the date 
hereof and used by it in, or in connection with, the 
operation of WOIC, the major items of such tangi¬ 
ble personal property being more fully described 
in Exhibit B attached hereto. 

(c) All other real and tangible personal prop¬ 
erty (but neither cash nor receivables) which is 
acquired by Seller, prior to the Closing, for use in, 
or in connection with, the operation of WOIC. 

(d) The contracts and lease described in Exhibit 
C attached hereto, and such other contracts relating 
to WOIC as Buyer may designate, to the extent 
that Seller’s rights thereunder are assignable. 

(e) Miscellaneous contracts entered into in the 
normal course of the routine operation of WOIC 
in effect on the Closing Date which contain no un- * 
usual or extraordinary provisions, to the extent 
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that Seller’s rights thereunder are assignable. 

(f) All contracts in effect on the Closing Date 
between Seller and others for the use of the tele¬ 
vision broadcasting facilities of WOIC or the 
supplying of talent or program material, artwork, 
scenery or sets to or for advertisers for use on 
WOIC programs, to the extent that Seller’s rights 
thereunder are assignable. 

(g) The licenses for the operation of WOIC. 

(h) All trade-marks, copyrights, patents and 
patent rights relating solely to the operation of 
WOIC, owned by Seller at the date hereof or ac¬ 
quired by it between the date hereof and the 
Closing. 

(i) All good will of Metropolitan Television 
Broadcast Station WOIC and such rights as Seller 
may have to the use of the name WOIC. 

(j) Such files, records and logs relating to the 
operation of WOIC as Buyer may reasonably re¬ 
quire, including the original contracts to be as¬ 
signed hereunder. 

6. Buyer agrees to pay the Seller on the Closing Date the 
sum of One Million Four Hundred Thousand Dollars 
($1,400,000). 

7. With respect to the contracts and lease assigned Buyer 
as provided in Paragraphs 5(d) and 5(e), Seller agrees 
to perform all its obligations arising thereunder prior to 
the Closing Date and Buyer agrees to perform all of the 
obligations of Seller arising thereunder on and after the 
Closing Date. 

8. With respect to the contracts assigned to Buyer pur¬ 
suant to Paragraph 5(f), Seller agrees to perform all its 
obligations arising thereunder prior to the Closing Date 
and Buyer agrees to perform all the obligations of Seller 
arising thereunder on and after the Closing Date. 
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9. Seller agrees that, between the date hereof and the 
Closing, it will, at its cost and expense, keep in a normal 
state of repair and operating efficiency all tangible personal 
property to be transferred hereunder and maintain at a 
normal level, and in no event at a level below that on June 
26, 1950, its equipment, supplies, and other tangible per¬ 
sonal property used in the business of operating WOIC, 
It is agreed that, only to the extent required in the normal 
course of routine operation of WOIC, Seller may substitute 
tangible personal property of a like nature and value for 
tangible personal property to be transferred hereunder. 

10. Until the Closing, Seller shall have complete control 
of WOIC, its equipment and operation. Seller agrees that, 
between the date hereof and the Closing, it will continue to 
operate WOIC in the usual and ordinary manner in which 
it has been operated in the past, and that during said 
period it will not enter into any commitments affecting 
WOIC or modify or extend any existing commitments af¬ 
fecting WOIC, which, when judged in relationship to the 
past operations of WOIC, are unusual or extraordinary or 
outside the scope of the normal course of routine operation 
of WOIC. The provisions of this Paragraph, however, shall 
not in any manner limit the right of Seller to enter into any 
commitments which it may reasonably deem necessary in 
the programming of WOIC prior to the Closing. 

11. (a) Upon the occurrence of the condition specified in 
and the Buyer as of the close of business, July 29, 1950. 
Buyer shall be considered the equitable owner from and 
after July 29, 1950, of the physical assets acquired by it 
hereunder and all operating revenues and all operating 
expenses of WOIC shall be adjusted between the Seller 
and the Buyer as of the close of business, July 29, 1950* 
In determining such adjustments no account shall be taken, 
as between Seller and Buyer, of depreciation, nor shall 
Buyer be charged with any losses or expenses other than 
those which are normal and usual in the routine operation 
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of Station WOIC when judged in relation to its past opera¬ 
tions. In the event of a retroactive adjustment of any 
payments under the contract with the American Society 
of Composers, Authors and Publishers, described in Ex¬ 
hibit C, there shall be an adjustment between Seller and 
Buyer as of the close of business July 29, 1950, to the end 
that each bears its proportionate share thereof. 

(b) If the condition specified in Paragraph 2 occurs after 
September 29,1950, all operating revenues and all operating 
expenses of WOIC shall be adjusted between the Seller 
and the Buyer as of the close of the monthly accounting 
period of Seller during which the condition specified in 
Paragraph 2 occurs or as of such earlier date as may be 
mutually agreed upon, and the retroactive adjustment, if 
any, of any interim payments under the contract with the 
American Society of Composers, Authors and Publishers 
shall be adjusted as of such date to the end that each bears 
its proportionate share thereof. 

12. Upon the expiration or termination of any contract 
assigned pursuant to Paragraph 5(f), the net sum, if any, 
of short rates, rebates and other adjustments affecting the 
net amount collected from advertisers shall be reallocated 
and adjusted by the Seller and Buyer as of the applicable 
adjustment date pursuant to Paragraph 11 to the end that 
each shall receive its proper share on the basis of the 
earned rate. 

13. Buyer agrees to pay to the Seller the customary com¬ 
mission of fifteen per cent (15%) on the net billings for 
all amounts accruing to Buyer after the Closing Date on 
national spot sales of WOIC station time under advertising 
contracts, or renewals thereof, entered into by the Seller 
prior to the Closing Date which are in effect on that date. 
By net billings is meant the sum paid by such advertisers 
to Buyer after all applicable discounts, rebates, agencies 
and sales commissions. No such commission shall be 
payable with respect to any renewals not in effect on the 
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Closing Date nor in any event with respect to net billings 
for any amounts accruing to Buyer after the expiration 
of fifty-two (52) weeks from the Closing Date. Nor shall 
any such commission be payable with respect to any such 
contracts as to which there is any obligation to pay any 
other national spot sales commission. 

14. The risk of loss or damage by fire or other casualty 
or cause to the physical properties to be transferred here¬ 
under until the Closing Date shall be upon Seller. In the 
event of such loss or damage prior to the Closing, Buyer 
shall not have the right to decline to consummate the sale 
or to reject title solely because thereof. In the event of 
such loss or damage Seller shall, at the option of Buyer, 
either promptly restore, replace or repair the damaged 
property at its own c'ost and expense or adjust the price 
to be paid by Buyer hereunder by an amount equal to the 
replacement cost of such loss or damage. In the event of a 
disagreement as to the amount of such replacement cost, 
such amount shall be determined by independent ap¬ 
praisers, one of whom shall be appointed by the Seller, one 
by the Buyer, and one by the two appraisers so designated. 
The decision of a majority of such appraisers shall be 
final and binding upon both parties. In the event that 
either party within ten (10) days after receipt of written 
notice from the other party of such disagreement and of 
such other party’s appointment of an appraiser, the party 
so receiving such notice shall fail to appoint an appraiser, 
then the decision of the one appraiser so appointed shall be 
final and binding upon both parties. 

15. Seller represents and warrants that: 

(a) It now holds the licenses from the Commis¬ 
sion for the operation of WOIC described in Ex¬ 
hibit A and that it has no construction permits 
and no other licenses or authorizations from the 
Commission in respect of the operations of WOIC. 
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(b) The profit and loss statements of the opera¬ 
tions of WOIC for the fifty-two (52) weeks ended 
January 28, 1950, and the seventeen (17) weeks 
ended May 27, 1950, which are attached hereto as 
Exhibit D are correct and complete and fairly 
represent the results of the operations of the busi¬ 
ness of WOIC as distinguished from other business 
activities of Seller. 

(c) There are no pending suits affecting the 
right or title to any of the property to be trans¬ 
ferred hereunder or the right to transfer such 
property. 

(d) There are no agreements affecting the zon¬ 
ing of the real estate described in Paragraph 5(a). 

(e) Seller has received no notice of violation of 
municipal orders or requirements issued by any 
Department of the District of Columbia on account 
of or affecting the real estate described in Para¬ 
graph 5(a) with which it has not complied. 

These representations and warranties shall survive and 
continue from and after the Closing Date. 

16. Federal Revenue Stamps on the Deed of Conveyance 
of the real estate described in Paragraph 5(a) hereof shall 
be at the cost of Seller. Water rent and insurance premiums 
shall be adjusted to the applicable adjustment date pursuant 
to Paragraph 11. Real estate taxes, general and special, 
shall be adjusted to such date in accordance with a certifi¬ 
cate of taxes issued by the Collector of Taxes of the District 
of Columbia, except that assessments for improvements 
completed prior to that date, whether assessment therefor 
has been levied or not, shall be paid by Seller. Examina¬ 
tion of the title, title insurance charges, tax certificates, 
conveyancing, notary fees and recording charges are to be 
at the cost of Buyer. All notices of violations of municipal 
orders or requirements noted or issued by any Department 


of the District of Columbia or prosecution in any courts, on 
account thereof, against or affecting such real estate at 
the Closing Date shall be complied with by Seller at its 
expense and this provision shall survive the delivery of the 
deed hereunder, but the title to be transferred hereunder 
shall be subject to such violations, requirements or court 
proceedings. 

17. At the Closing: 

(a) Seller shall convey to Buyer by a good and 
sufficient special warranty deed a good and market¬ 
able title to the real estate described in Paragraph 
5(a), which title shall be good of record and in 
fact, in fee simple, subject to no mortgages, liens, 
attachments, encumbrances or restrictive cove¬ 
nants, but subject to the following: 

(1) Encroachments upon any street or highway 
or any state of facts which an accurate 
survey would disclose. 

(2) Applicable zoning and building regulations, 

laws and ordinances. 

(3) Notices of violations, requirements or court 
proceedings referred to in Paragraph 16. 

(4) Any condemnation proceedings which may 
hereafter be commenced for taking the whole 
or any part of the real estate described in 
Paragraph 5(a), but if there be any such 
proceedings. Buyer shall be entitled to all 
proceeds awarded in such proceedings for 
such property. 

(b) Seller shall transfer to Buyer a good and 
marketable title to all tangible personal property 
described in Paragraphs 5(b) and 5(c), free and 
clear of any mortgages, liens, attachments or en- 
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cumbrances and subject to no conditional sales 
contracts and shall execute and deliver to Buyer 
such instruments as may be reasonably required 
by Buyer of Seller in order to transfer title to such 
property to Buyer and warrant to Buyer title to 
the property so transferred to be as stated herein. 

(c) Seller shall deliver to Buyer such assign¬ 
ments or other instruments of transfer or convey¬ 
ance and such further assurances as may reason¬ 
ably be required by Buyer of Seller in order to 
effectuate the transfer from Seller to Buyer of the 
lease, contracts, rights and licenses as provided in 
this Agreement. 

(d) Seller shall deliver to Buyer possession of 
the property described in Paragraphs 5(a), 5(b), 
5(c), and 5(j). 

(e) Buyer shall deliver to Seller a certified check 
of Buyer in the amount of One Million Four Hun¬ 
dred Thousand Dollars ($1,400,000) payable to the 
order of Seller. 

(f) Appropriate adjustments between Seller and 
Buyer shall be made as provided in Paragraphs 
11 and 16. 

18. Seller and Buyer each represents and warrants to 
the other that it has not dealt with any broker or inter¬ 
mediary in connection with the subject matter of this 
Agreement, nor has it paid or contracted to pay any brok¬ 
erage or commission in respect thereto, and these represen¬ 
tations and warranties shall survive and continue from 
and after the Closing Date. 

19. The obligations of Seller and Buyer hereunder are 
mutually dependent. The obligations of Seller on the 
Closing Date are conditioned upon compliance by Buyer 
with Buyer’s obligations on that date. The obligations of 
Buyer on the Closing Date are conditioned upon compliance 
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by Seller with Seller’s obligations on that date and the 
representations and warranties made herein by Seller being 
true and correct. 

20. This Agreement may be terminated in its entirety 
by either party by notice to the other at any time after 
December 31,1951, if the condition set forth in Paragraph 
2 shall not have occurred on or before that date. However, 
this Agreement may not be terminated pursuant to the fore¬ 
going sentence if said condition occurs before notice of 
termination is given. In the event that the Commission shall 
have made a final order refusing to grant its consent to the 
assignment referred to in Paragraph 2, then either party 
may terminate this Agreement by giving the other party 
notice of such termination at any time on or after the 
date after which no further steps (including those of appeal 
and certiorari) can be taken in any action or proceeding 
to review or set aside said final order of the Commission 
whether under Section 402 of the Communications Act or 
otherwise. Upon termination of this Agreement pursuant 
to this Paragraph neither party shall have any further 
obligation to other hereunder. 

21. Any notice or other communication to Seller shall be 
sufficient if sent by registered mail to it c/o Thomas M. 
Green, General Attorney, 151 West 34th Street, New York 
City, and any notice or other communication to Buyer shall 
be sufficient if sent by registered mail to it c/o John S. 
Hayes, Warner Building, 13th and E Streets, N. W., 
Washington 4, D. C. 

22. This Agreement represents the entire agreement be¬ 
tween the parties and neither shall be bound by any oral 
or written representations or warranties not herein con¬ 
tained, and there are none which are not herein contained. 

IN WITNESS WHEREOF, the parties hereto have 
caused this Agreement to be executed in quadruplicate on 
the day and year first above written. 
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GENERAL TELERADIO, INC. 
By T. C. Striebert 

Attest: President 

Carl A. Heuser 

Secretary 

WTOP, INC. 

By Philip L. Graham 

Attest: President 

C. C. Boysen 
Secretary 


EXHIBIT A 


Title of License 

File 

No. 

Official 

No. 

Call 

Letters 

Date of 
Grant 

Expira¬ 

tion 

Date 

“Television Broadcast 

Station License” BLCT-52 

40 

WOIC 

5/16/50 

2/1/51 

Channel No. 9, frequency 186-192 me., effective 
radiated power of visual 27.3 kw., aural 14.2 kw. 


“Experimental TV 
Relay Broadcast” 

BRVB-139 

139 

KA-4508 

1/25/50 

2/1/51 

“Experimental TV 
Relay Broadcast” 

BRVB-140 

140 

KA-4509 

1/25/50 

2/1/51 

“Remote Pickup 
Broadcast” 

BLRE-532 

758 

KA-3130 

5/22/50 

2/1/51 

“Remote Pickup 
Broadcast” 

BLRE-531 

757 

KA-2882 

5/22/50 

2/1/51 

“Remote Pickup 
Broadcast” 

BLRE-530 

756 

KA-2881 

5/22/50 

2/1/51 

“Remote Pickup 
Broadcast” 

BLRE-529 

755 

KA-2880 

5/22/50 

2/1/51 

“Remote Pickup 
Broadcast” 

BLRE-528 

759 

KGB-331 

5/22/50 

2/1/51 


EXHIBIT B 

MAJOR ITEMS OF PHYSICAL ASSETS OF TELE¬ 
VISION STATION WOIC AS OF JUNE 22,1950 

On the following pages are listed the major items which 
comprise the physical assets as found to exist on the 
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premises of WOIC Television Station, at Fortieth and 
Brandywine Streets, N.W., dnring the course of a survey 
which was made on Thursday afternoon, June 22, 1950. 

The items have been listed in their principal and major 
categories only, with no attempt being made to include an 
itemized and detailed inventory of the smaller component 
parts which are required for the proper function and nor¬ 
mal operation of the major items. For instance, a complete 
transmitter of a specific type in normal operation is com¬ 
posed of a specific list of specified parts, and for the 
purpose of this inventory of physical facilities, the type 
number of the transmitter and its major components only 
have been listed. The same will be true for most of the 
other major items, with a few exceptions being made for 
certain specific items such as tubes, microphones, individual 
items of office equipment, etc. 

On the following pages are listed the various categories 
as they have been arbitrarily selected for this report: 

Page 1. WOIC Land, Building, and Building Equipment. 

Page 2. The Main Visual and Aural Transmitters—their 
Major Components and the Tower, complete with its An¬ 
tenna System. 

Page 3. Studio Equipment. 

Page 4. Auxiliary Equipment. 

Page 5. Spare Tubes and Parts. 

Page 6. Film and Camera Equipment. 

Page 7. Television and Mobile Unit and its Equipment. 

Page 8. Office Equipment. 

WOIC LAND, BUILDING, AND BUILDING 

EQUIPMENT 

The property upon which the building and facilities of 
WOIC are located is all of Lot No. 810, Square No. 1769, in 
the District of Columbia. 

The building is of modern design, the exterior of which 
is mainly of rubble stone and limestone. It houses the 
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television transmitter, studios, and offices. It is equipped 
with one York 27-ton main building air conditioning sys¬ 
tem, and one General Electric studio air conditioning unit. 

The heating plant is an American Radiator gas-fired 
steam boiler, with a separate thirty-gallon domestic hot 
water heater. The building is equipped with adequate elec¬ 
trical fixtures, wiring and power distribution panels for 
normal operation. 

There is auxiliary equipment for a forced-feed lawn 
watering system; a supply of building maintenance equip¬ 
ment consisting of an electric floor polisher, paper towel 
supplies, etc., apparently adequate for normal building 
operation. 

THE MAIN VISUAL AND AURAL TRANSMITTERS 
THEIR MAJOR COMPONENTS AND THE TOWER, 
COMPLETE WITH ITS ANTENNA SYSTEM 

The WOIC television transmitter is an RCA Type TT-5A, 
RCA Stock No. MI-19204-B, TV transmitter, Serial No. 
T-542, complete and in operating condition on Television 
Channel No. 9. It consists principally of the following 
main components: 

1 5 kw Visual Transmitter 
1 2.5 kw Oral Transmitter 
1 Control Console with Monitor 
1 Water Circulating System 

1 Complete Set of Frequency and Modulation Monitor¬ 
ing Equipment for the Visual and Aural Transmit¬ 
ters 

1 Lehigh Self-supporting 256-foot Tower, Complete 
and Including 1 Type TF-6A Antenna System with 
Diplexer in Working Order for Channel 9, with 
Sleet-melting Equipment, Tower-lighting Beacon, 
Flasher, All Necessary Wiring, RF Transmission 
Lines, Gassing Equipment, and Side Band Filters 
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STUDIO EQUIPMENT 

The following principal items of equipment are used in 
the operation of the two studios, and may be shifted from 
one studio to the other, as required. Some of these items 
are also used in conjunction with the Mobile Unit for field 
work. 

2 Film Camera Chains—including two monitors. 

3 Field-Type Television Cameras, Complete. 

1 Set Camera Lenses (Studio Use). 

2 Automatic Slide Projectors with Diplexer. 

1 Balopticon—GE-PF3A. 

4 Master Monitors with Power Supplies. 

2 Station-type Synchronizing Generators. 

1 Studio-type switcher with Master Monitor. 

2 Studio-type Monitors. 

1 Panoram Studio Dolly. 

3 Collapsible Studio Dollies. 

6 Camera Tripods with Panning Heads. 

4 RCA 70-D Turntables. 

2 RCA 76-C Consoles. 

1 RCA BCS-1A Console. 

14 Microphones. 

12 Microphone Stands. 

1 Microphone Boom Dolly. 

2 Sets Studio Lights Equipment. 

Misc. Studio Sets and Props. 

AUXILIARY EQUIPMENT 

The following apparatus is listed as “auxiliary” as it is 
not a part of a major unit of the transmitting equipment, 
although it is essential in the operation of the station. 

6 Stabilizing Amplifiers with Associated Power Supplies. 
6 Distribution Amplifiers with Associated Power Sup¬ 
plies. 

1 Link High-Frequency Program Sound Receiver. 
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1 Link Station 50-watt Communication Transmitter and 
Associated Receiver. 

1 Monoscope Unit with Associated Power Supply. 

1 Complete Set, Essential Station Test Equipment. 

22 Enclosed Equipment Mounting Racks, Complete with 
Audio and Video Terminal Equipment. 

1 Complete Set, Shop Tools and Power Tools. 

10 Television Receivers. 

SPARE TUBES 

From the card records of the spare tubes carried by the 
station, an estimate of the number of tubes on hand was 
made. All of the tubes were counted together, except the 
most expensive types, which are listed separately. 

Approx. 3,000 Tubes other than Orthicons, Iconoscopes, 
Monoscopes, and Final Tubes of the Transmitter. 

Aprox. 20 Orthicons: New and Used. 

2 Monoscopes: 1 New, 1U sed. 

5 Iconoscopes: All Used. 

5 Final Tubes for Transmitter: All Used. 

“Used,” in some instances, means actual service of from 
a few hours to full length of guaranteed life of the tube, 
while in other instances, to test periods of only a relatively 
few hours to determine performance characteristics of the 
individual tubes to be carried as reliable spares. 

SPARE PARTS 

The spare parts consist of essential replacement parts 
carried for the transmitters and associated apparatus on a 
normal expected-use basis The stock was not itemized, 
but includes hundreds of small resistors, condensers, etc., 
as well as larger parts for the transmitters. 
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FILM AND CAMERA EQUIPMENT 

The equipment listed here is not a part of the transmit¬ 
ting plant, as such. It is principally the 16 m/m movie- 
camera and still-camera equipment used in making and 
editing film. 

1 70-DE Bell and Howell Camera with Lenses. 

1 Bell and Howell Specialist 

1 Kodak Cine Special. 

2 Weston Master II Exposure Meters. 

1 3-C Leica. 

1 4"x5" Speedgraphic Pacemaker. 

1 Set, Miscellaneous Dark-room Film-processing Equip¬ 
ment. 

1 Bell and Howell Camera Tripod. 

2 Quickset Camera Tripods. 

1 Bell and Howell Preview Projector. - 5 

1 Complete Set, Nu-Maid Film Rack. 

2 Bell and Howell Hot Splicers. 

1 Film Motion Viewer. 

1 Film Defect Indicator. 

2 Nu-Maid Rewinding Equipment. 

1 Bell and Howell Rewinding Equipment 
Misc. Reels and Film Storage Cans. 

TELEVISION MOBILE UNIT AND ITS EQUIPMENT 

This consists of one Chevrolet Television Mobile Unit, 
complete and in operating condition, containing the follow¬ 
ing equipment: 

3 Field-type Television Cameras, Chains complete 
(A, B, C) with tripods. 
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2 Microwave Transmitters. 

2 Microwave Receivers. 

2 Link Pack Sets. 

1 Link Mobile Unit 35-watt Communication Transmitter. 
1 Link Mobile Unit Communication Receiver. 

1 Link High-frequency 50-watt Program Sound Trans¬ 
mitter. 

2 Field-type Synchronizing Generators. 

2 Field-type Switching Units. 

1 Field-type Lap-Dissolve Unit. 

2 Master Monitors. 

2 Portable Program Amplifiers. 

2 Portable Program Mixers. 

2 Monitoring Television Receivers. 

1 Power Input Unit with Phase Corrector. 

3 Microphones with Floorstands. 

4 Desk-type Microphones with Stands. 

2 Boxes, Miscellaneous Tools. 

1 Parts Cabinet with Hardware. 

1 Set, Miscellaneous Essential Test Equipment. 

1 Set, Camera Lenses. 

OFFICE EQUIPMENT 

This list of “office” equipment is partly used in the 
transmitter room, control room, and other places through¬ 
out the building—and not limited to offices. All such items 
are considered technical equipment and carried as such 
by the Engineering Department. 

14 Royal Typewriters. 

21 Office Desks: Steel and Wood. 

17 Steel Filing Cabinets. 
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15 Steel Locker Cabinets. 

45 Office Chairs—Various Types. 

1 Drafting Table. 

15 Fluorescent Desk Lamps. 

2 Electric Water Fountains. 

12 Fire Extinguishers. 

1 Set, Kitchen Equipment 
4 Electric Clocks. 

1 Artist’s Tilt-top Table. 

3 Metal Storage Cabinets. 

1 Clary Adding Machine. 

1 Pitney-Bowes Stamping Machine. 

1 A.B. Dick Mimeograph Machine. 

1 Herring-Hall-Marvin Safe. 

1 Lot, Miscellaneous Office Supplies. 

1 Lot, Miscellaneous Artist’s Supplies. 

EXHIBIT C 

CERTAIN CONTRACTS AND A LEASE BETWEEN 
EITHER GENERAL TELERADIO, INC., BAMBERGER 
BROADCASTING SERVICE, INC., OR STATION 
WOIC AND THE PARTIES NAMED 

Party Date 

American Society of Composers, December 10, 1949, as 
Authors and Publishers extended. 

Broadcast Music, Inc. June 1,1949. 

Capitol Records, Inc. November 30, 1948. 

Colonial Films , March 24,1950. 

Columbia Broadcasting System, 

Inc. 


September 27,1948. 
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Herbert Harvey (Lease of space 
in Barr Building from him to 
General Teleradio, Inc.) January 1, 1950. 

Monogram Pictures Corp. January 13, 1950. 

National Association of Broadcast February 1,1950, as 
Engineers & Technicians amended by two let- 

(“NABET”) ters of the same date. 


Paramount Television Produc¬ 
tions, Inc. 


March 15,1950. 


Paramount Television Produc¬ 
tions, Inc. 

Peake Motor Co. 

Pitney-Bowes, Inc. 

Sack Television Enterprises 
United Press Associations 


April 3, 1950. 

July 12,1949. 

April 27, 1949. 

May 1,1950. 

December 10, 1948, as 
modified so as to re¬ 
duce the weekly pay¬ 
ments to $37.50 until 
February 1,1951. 


EXHIBIT D 

GENERAL TELERADIO, INC. 
OPERATING RESULTS OF WOIC 
52 WEEKS ENDING JANUARY 28, 1950 
AND 17 WEEKS ENDING MAY 27, 1950 


ON-NETWORK GROSS 
[ME INCOME 

52 Weeks 
Ending 

January 28, 1950 

17 Weeks 
Ending 
May 27, 1950 

Local spot 

$136,202.65 

$ 63,912.50 

National spot 

40,280.00 

37,466.50 

Regular 

3,036.00 

— 

Total 

$179,518.65 

$101,379.00 
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Less: 


Discounts 

$ 13,220.72 

$ 5,763.73 

Rebates 

21,906.05 

4,822.59 

Participations 

4,089.80 

1,202.09 

Total 

$ 39,216.57 

$ 11,788.41 

Non-Network Net Time Income 

$140,302.08 

$ 89,590.59 

Direct Expense 

Agency Commission 

$ 21,960.03 

$ 13,133.46 

National Spot Sales 

Commission 

58.97 

3,910.56 

Salesmans ’ Commission 

534.26 

2,092.65 

Mnsic License 

1,250.00 

1,275.00 

Total 

$ 23,803.26 

$ 20,411.67 


Non-Net Work Operating 


Margin 

$116,498.82 

$ 69,178.92 

Facility Charges—Local (Net) 

9,116.49 

716.00 

Network Gross Time Income 

208,834.00 

116,698.34 

Network Deduction 

156,315.50 

86,248.63 


$ 52,518.50 

$ 30,449.71 

Less: Mnsic License 

1,235.69 

860.53 

Network Operating Margin 
Facility Charges—Network 

$ 51,282.81 

$ 29,589.18 

(Net) 

$ 1,478.30 

$ 3,709.28 
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GENERAL TELERADIO, INC. 
OPERATING RESULTS OF WOIC 
52 WEEKS ENDING JANUARY 28,1950 
AND 17 WEEKS ENDING MAY 27, 1950 



52 Weeks 
Ending 

January 28, 1950 

17 Weeks 
Tending 
May 27, 1950 

Combined Gross Income 

$398,947.44 

$222,502.62 

Combined Operating Margin 
Operating Expenses 

178,376.42 

103,193.38 

Program 

56,745.26 

24,524.77 

General and Administrative 

65,499.55 

26,708.45 

Technical 

130,747.00 

44,277.31 

Selling 

20,027.48 

5,959.80 

Advertising 

. 1,395.57 

112.09 

Sales Research 

168.00 

200.12 

Publicity 

1,151.95 

345.31 

Total Expense 

$275,734.81 

$102,127.85 

Depreciation 

106,016.29 

35,037.00 

Total Operating Expense 

$381,751.10 

$137,164.85 

Operating Loss 

$203,374.68 

$ 33,971.47 

Other Income Net 

206.74 

262.42 

Net Loss 

$203,581.42 

$ 33,709.05 
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PET’S EX. NO. 6 
BILL OF SALE 

WHEREAS, under date of June 27, 1950, GENERAL 
TELERADIO, INC. and WTOP INC. entered into an 
Agreement wherein, among other things, GENERAL 
TELERADIO, INC. agreed, subject to the consent of the 
Federal Communications Commission, to transfer and con¬ 
vey to WTOP INC. certain tangible personal property here¬ 
inafter described; and 

WHEREAS, the Federal Communications Commission 
has granted the requisite consent; 

NOW, THEREFORE, this Bill of Sale WITNESSETH: 
1. GENERAL TELERADIO, INC. does hereby sell, 
transfer, convey and deliver to WTOP INC. the following 
described tangible personal property: 

(a) All tangible personal property (but neither cash 
nor receivables) owned by GENERAL TELERADIO, 
INC. on June 27,1950, and used by it in, or in connection 
with, the operation of WOIC, the major items of such 
tangible personal property being more fully described in 

Exhibit A attached hereto, excepting such of said tangi¬ 
ble personal property, if any, as has been replaced by 
tangible personal property of a like nature and value, 
pursuant to the requirements of the normal course of 
routine operation of WOIC between June 27, 1950, and 

t ' 

the date hereof; 

(b) All such replacement items of tangible personal 
property; and 


* 




✓ 


v* 
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(c) All other tangible personal property (but neither 
cash nor receivables) acquired by GENERAL TELE¬ 
RADIO, INC. subsequent to June 27,1950, and prior to the 
date hereof, for use in, or in connection with, the opera¬ 
tion of WOIC. 

2. GENERAL TELERADIO, INC. warrants to WTOP 
INC., its successors and assigns, that the title to the tangible 
personal property transferred to WTOP INC. by it under 
paragraph 1 hereof is a good and marketable title, free and 
clear of any mortgages, liens, attachments or encumbrances 
and subject to no conditional sales contracts. 

IN WITNESS WHEREOF, GENERAL TELERADIO, 
INC. has on the 28th day of July, 1950, caused this Bill of 
Sale to be signed in triplicate by Curt A. Heuser, its Treas¬ 
urer, attested by Thomas M. Green, its Assistant Secretary, 
and its corporate seal to be hereunto affixed; and does here¬ 
by appoint Curt A. Heuser its true and lawful attorney in 
fact to acknowledge and deliver these presents as its act 
and deed. 


GENERAL TELERADIO, INC. 

By Curt A. Heuser 
Treasurer 

Attest: 

Thomas M. Green 

Assistant Secretary 

General Teleradio, Inc. Corporate Seal 

PET’S EX. NO. 7 
ASSIGNMENT 

ASSIGNMENT made this 28th day of July, 1950, be¬ 
tween GENERAL TELERADIO, INC., a New Jersey cor- 
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poration (hereinafter called Assignor) and WTOP INC., a 
Delaware corporation (hereinafter called Assignee). 

WHEREAS, under date of June 27, 1950, Assignor and 
Assignee entered into an Agreement wherein, among other 
things, Assignor agreed, subject to the consent of the Fed¬ 
eral Communications Commission (hereinafter called the 
Commission), to assign and transfer to Assignee the con¬ 
tracts hereinafter described, to the extent that Assignor’s 
rights thereunder are assignable; and 

WHEREAS, the Commission has granted the requisite 
consent; 

NOW, THEREFORE: 

1. Assignor does hereby assign and transfer to Assignee 
all of its right, title, and interest in and to the contracts 
referred to below, to the extent that Assignor’s right, title 
and interest under such contracts is assignable: 

(a) The contracts described in Exhibit A annexed 
hereto. 

(b) The contracts described in Exhibit B annexed 
hereto. 

(c) All contracts in effect on the date hereof between 
Assignor and others for the use of the television broad¬ 
casting facilities of Metropolitan Television Broadcast 
Station WOIC, or the supplying of talent or program 
material, artwork, scenery or sets to or for advertisers 
for use on WOIC programs. 

2. Assignor agrees to perform all of its obligations aris¬ 
ing under said contracts prior to the date hereof. 

3. Assignee does hereby accept said assignment and 
transfer and agrees to perform all the obligations of As¬ 
signor arising on and after the date hereof under such of 



said contracts as become assigned and transferred to As¬ 
signee hereunder. 

4. It is agreed that upon the expiration or termination of 
any contract in effect on the date hereof between Assignor 
and others for the use of the television broadcasting facili¬ 
ties of WOIC, or the supplying of talent or program mate¬ 
rial, artwork, scenery or sets to or for advertisers for use 
on WOIC programs, assigned to Assignee hereunder, the 
net sum, if any, of short rates, rebates and other adjust¬ 
ments affecting the net amount collected from advertisers 
shall be reallocated and adjusted by Assignor and Assignee 
as of the close of business July 27,1950, to the end that each 
shall receive its proper share on the basis of the earned rate. 

GENERAL TELERADIO, INC. 

By Curt A. Heuser 
Treasurer 


Attest: 

Thomas M. Green 
Asst. Secretary 

General Teleradio, Inc. Corporate Seal 

WTOP INC. 

By Philip L. Graham 
President 


Attest: 

C. A. Boyer 
Secretary 

WTOP Corporate Seal. 
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EXHIBIT A 


CERTAIN CONTRACTS BETWEEN EITHER 
GENERAL TELERADIO, INC., BAMBERGER BROAD¬ 
CASTING SERVICE, INC., OR STATION WOIC 
AND THE PARTIES NAMED 


Party 

American Society of Composers, 
Authors and Publishers 

Broadcast Music, Inc. 

Capitol Records, Inc. 

Colonial Films 

Columbia Broadcasting System, 
Inc. 

Monogram Pictures Corp. 

National Association of Broadcast 
Engineers & Technicians 
(“NABET”) 

Paramount Television Produc¬ 
tions, Inc. 

Paramount Television Produc¬ 
tions, Inc. 

Peake Motor Co. 

Pitney-Bowes, Inc. 

Sack Television Enterprises 

United Press Association 


Date 

December 10, 1949, as 
extended. 

June 1,1949. 

November 30, 1948. 

March 24,1950. 

September 27, 1948. 

January 13, 1950. 

February 1, 1950, as 
amended by two let¬ 
ters of the same date. 

March 15, 1950. 

April 3,1950. 

July 12,1949. 

April 27, 1949. 

May 1,1950. 

December 10, 1948, as 
modified so as to re¬ 
duce the weekly pay¬ 
ments to $37.50 until 
February 1, 1951. 
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PET’S EXHIBIT NO. 8 

ASSIGNMENT OF LICENSES 

ASSIGNMENT made this 28th day of July, 1950, from 
GENERAL TELERADIO, INC., a New Jersey corporation 
(hereinafter called Assignor) to WTOP, INC., a Delaware 
corporation (hereinafter called Assignee). 

WHEREAS, under date of June 27, 1950, Assignor and 
Assignee entered into an Agreement wherein, among other 
things, Assignor agreed, subject to the consent of the Fed¬ 
eral Communications Commission (hereinafter called the 
Commission) to assign and transfer to Assignee the licenses 
from the Commission for the operation of WOIC which are 
listed on the annexed Exhibit A; and 
WHEREAS, the Commission has granted the requisite 
consent; 

NOW, THEREFORE: 

1. Assignor does hereby assign and transfer to Assignee 
all of its right, title and interest in and to the licenses for 
the operation of WOIC which are listed on the annexed 
Exhibit A. 

2. Assignee does hereby accept such assignment and 
transfer. 

GENERAL TELERADIO, INC. 
By Curt A. Heuser 

Attest: Treasurer 

Thomas M. Green 
Asst. Secretary 

General Teleradio, Inc. Corporate Seal 

WTOP INC. 

By Philip L. Graham 
Attest: President 

C. A. Boyer 
Secretary 

WTOP Corporate Seal. 



EXHIBIT A 
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REMOTE PICKUP BROADCAST” BLRE-530 756 KA-2881 5/22/50 2/1/51 

REMOTE PICKUP BROADCAST” BLRE-529 755 KA-2880 5/22/50 2/1/51 

REMOTE PICKUP BROADCAST” BLRE-528 759 KGB-331 5/22/50 2/1/51 


PET’S. EXHIBIT N6. 9 


July 28,1950 


WTOP INC. 

Warner Building 
Washington 4, D. C. 

Dear Sirs 

Paragraph 5(h) of our Agreement with you dated June 
27,1950, provides for an assignment and transfer to you at 
the Closing of all trade-marks, copyrights, patents and 
patent rights relating solely to the operation of WOIC, 
owned by General Teleradio, Inc. on June 27, 1950, or 
acquired by it between that date and the Closing Date. 

This letter is to advise you that General Teleradio, Inc. 
owned no such trade-marks, copyrights, patents or patent 
rights on June 27,1950, and has acquired none between that 
date and today, the Closing Date. 

Should it develop later that General Teleradio, Inc. did 
own any such trade-marks, copyrights, patents or patent 
rights on June 27, 1950, or did acquire any such between 
that date and today, it will on request from you promptly 
assign and transfer them to you. 

The Agreement of June 27,1950, provides in Paragraphs 
5(j) and 17(d) for the assignment, transfer and delivery to 
you on the Closing Date of such files, records and logs relat¬ 
ing to the operation of WOIC as you may reasonably 
require, including the original contracts to be assigned 
under the Agreement of June 27,1950. We are today deliv¬ 
ering to you all original contracts assigned to you pursuant 
to the Agreement of June 27, 1950, and also the files, rec¬ 
ords and logs relating to the operation of WOIC which are 
located at premises 4001-4023 Brandywine Street, N.W., 
Washington, D. C., and in the space in the Barr Building, 
Washington, D. C., which is leased by us. Any other files, 
records and logs relating to the operation of WOIC which 


i 
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you may reasonably require will be either delivered prompt¬ 
ly to you or promptly made available for your use on 
request. 

Also should you at any time require any formal written 
instrument to evidence the transfer of title to the files, rec¬ 
ords and logs which have been delivered to you today, or are 
to be hereafter delivered to you, we shall on request execute 
and deliver to you, such instruments of transfer as you 
may reasonably require for that purpose. 

It is understood that you will make available for our use 
such of the files, records and logs delivered to you today as 
we may reasonably require in regard to any matter arising 
in the future with respect to the operation of WOIC prior 
to the date of this letter. 

Paragraph 5(i) of our Agreement with you dated June 
27, 1950, provides for the assignment to you at the Closing 
of all good will of Metropolitan Television Broadcast Sta¬ 
tion WOIC and such rights as General Teleradio, Inc., may 
have to the use of the name “WOIC”. By this letter Gen¬ 
eral Teleradio, Inc. does hereby transfer and assign to you 
all such good will and rights. 

If this letter meets with your approval please so indicate 
by signing at the foot of the enclosed carbon in the space 
designated for your signature. 

Very truly yours, 

GENERAL TELERADIO, INC. 

By Curt A. Heuser 
Treasurer 


APPROVED: 
WTOP INC. 


By Philip L. Graham 
President 
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PET’S EX. No. 13 

REGISTERED LETTER 
RETURN RECEIPT REQUESTED 

February 11,1954 
Re: File No. 9625—LBD 

General Teleradio, Inc. 
c/o Donald B. Smiley 
151 West 34th Street 
New York 1, N. Y. 

Gentlemen: 

This office has given careful consideration to the informa¬ 
tion which has been furnished in response to our deficiency 
notice dated June 15, 1953. Based on the information fur¬ 
nished, it is our conclusion that the tax liability of your 
corporation is as shown on the attached revised deficiency 
notice. 

The last three paragraphs of our letter of June 15, 1953, 
are applicable. 

Revised waiver Form D-70 is enclosed. 

Yours very truly, 

/s/ C. H. Tayloe 

C. H. Tayloe 
Supervising Examiner 
Income & Franchise Tax Division 

CHT/lmg 
Enclosures: 

Statement 
Form of Waiver 
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GENERAL TELERADIO, INC. 
c/o Donald B. Smiley 
151 West 34th Street 
New York 1, N. Y. 

(REVISED DEFICIENCY) 

Fiscal Year Ended July 31,1950 

Net taxable D. C. income per Form D-20 (lose)_$ 133,432.19 

Add: Gain from the sale of assets in the District, held less than 
two years *___ 751,244.41 

.$ 61731222 
_$ 3039031 
None 

Deficiency ___S 3039031 

"Computation of gain: 

A. Net proceeds of sale of assets to WTOP, Inc., July 28,1950 __$139933430 

B. Net adjusted basis of fixed assets per year latter dated 

June 4, 1953 _ 64839039 

C. Net profit _$ 751,244.41 

Based on the additional information furnished subsequent 
to our deficiency notice dated June 15, 1953, it is our view 
the profit is attributable to intangible assets, held less 
than two years. 

RESP. EX. B 
R. H. MACY & CO., INC. 

151 West 34th Street 
New York 1, N. Y. 

Office of the Vice President 
for Corporate Control 


Corrected net taxable income D. C. 

Tax @ 55o - 

Less amount reported_ 


June 4, 1953 
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Government of the District of Columbia 

Office of the Assessor 

Income and Franchise Tax Division 

District Building 

14th and E Streets, N. W. 

Washington 4, D. C. 

Ref. LBD—9625 

Gentlemen: 

Pursuant to your request of May 28,1953, we are submit¬ 
ting hereinbelow the data on the undepreciated cost of fixed 
assets owned by General Teleradio, Inc. in Washington, D. C. 
on July 28, 1950, the date of sale of WOIC television sta¬ 
tion, classified by years of acquisition: 


Assets held less than g yean 

Acquired or 
completed 
in fiscal 
year ended 

Cost 

Reserve 
allowed 
or allow¬ 
able on 
tax basis 

•Net 

Undepre¬ 

ciated 

Cost 

Building <fc equipment_ 

7/31/49 & 
7/31/50 





$ 255389,30 

$ 1933995 

$236350.05 

Furniture, fixtures and 
equipment __ 

7/31/49 & 
7/31/50 

437,555.23 

129372.13 

306,183.10 




$693,44433 

$14891138 

$544333.15 

Assets held at least g yean 

Land and improvements_ 

1/31/47 

1/31/48 

46,73530 

72,05836 


46,73560 

5742164 

Television tower & antenna — 

1493792 



118,794.46 

1493792 

10395794 

Total — 


$81233899 

$16394830 

$64839099 


Sincerely, 

/s/ J. 0. Murray 
J. 0. Murray 

Vice President 





190.858 


FU» No. 


Call lettoro. W 0-3. 

UNITED STATES OF AMERICA 

FEDERAL COMMUNICATIONS COMMISSION 


RADIO BROADCAST STATION CONSTRUCTION PERMIT 



(Ckiiof station) 


Subject to the provisions of the Communications Act of 1934, subsequent acts, treaties, and 
ah regulations heretofore or hereafter made thereunder, and further subject to the conditions set 
forth in this permit, authority is hereby granted to the grantee, 

_ mxBKhoifii j ngagCAgrao siktick. ac »_ 

to construct a radio broadcast station in accordance with the following specifications: 

1. (a) Location of transmitter: 



N. latitude: Degrees_SflL_, minutes_fiZ_, seconds_fit 

W. longitude: Degrees- Tt -, minutes_04_, seconds. 40 


(fe) Relay: Portable—Mobile, standard broadcast station with which it is to be operated: 


2. Location of main studio: 

State Of County 

Street and number_ 

3. Description of transmitting apparatus: 

l 2 

MAKUTACTCBBt TYPE 

isrt Mff 100S 13M0 

▼1st BMQtf 1004 SfiOOO 

Iffeatlva aataaa* above average tmiai visual • 403 waral - 4VS 9 

4a%—ns type and pill visual • 2 bay terms tile p i ea r gala, 1«S aaA pul • S bay 

eireular, paver gala 1*9, Overall aotaaaa M#t abava 
griual - 300 feat. 


City or town 


NO. 


4 
>1 

(WATTS) 



4. Date of required commencement of construction 

5. Date of required completion of construction_ 


PET’S EX. No. 33 





6. Upon the completion of the station, in accordance with the terms of this permit, the grantee shall, 

on the forms and in the manner prescribed from time to time by the Commisskm, make it ap¬ 
pear to the satisfaction of the Commission that all the terms, conditions, and obligations set 
forth in the application and in this permit have been folly met, and shall apply for a radio¬ 
station license; upon such showing and application, and upon a finding by the Commissio n 
that since the granting of this permit no cause or circumstance has arisen which, in the judg¬ 
ment of tiie Commission, makes the operation of the station against the public i n ter est , a 
radio-station license will be issued by the Commission for the operation of the station. The 
license will contain the conditions specified in section 809 of the Communications Act of 1984 
and such other terms and conditions as the Commission may prescribe. 

7. This permit shall not vest in the grantee any right to operate the s t a tion , nor any rig ht to a 

license authorizing the use of the particular frequency or the amount of power, or the time 
of operation, hereinafter specified. The Commission, in issuing this penult; reserves the 
right to assign whatever frequency, power, or time of operation it deems best wknhWI to 
serve public interest, convenience, or ne ce ssity. Subject to the exercise of said reserved right, 
tiie terms of said license will include the following: 

Frequencies (hot: dumil #9, If! Iff 




Hours of operation: time tie sernnia—e vith Sggttea 1 ftp 


8. This permit shall be automatically forfeited if the station is not reedy for op era tion within the 

time specified or within such further time as the Commission may allow, unless completion 
of the station is prevented by cau s e s not under per mi ttee's control. 

9. Neither this permit nor the rights herein granted shall be transferred, assigned, or in any man¬ 

ner either voluntarily or involuntarily disposed of, or indirectly by transfer of control of tits 
grantee, if a corporation, to any person without the writte n consent of the Commission. This 
permit is subject to the right of use or control by the Government of the United States con¬ 
ferred by section 606 of the Communications Act of 1984. 


Dated this-364k-day of-igrfl_, 19-4B- 


By direction of the F< 



r. c. c. r»r» i«. mm 


nu *>._J 

Official *>.. 
Oall Litters 


UNITED STATES OF AMERICA 

fZDIKAL COMMUNICATIONS COMIISSION 


TELEVISION BROADCAST STATION LICENSE 

S object to tbe premia loss of tbs Coranonlestions Act at 19S4, lAMqmt titi, aad trwailaa, tad *11 rag slatlam 
borstofors or bereaftor omd* by this Cenwrias ioa, tad fart bar sebject to coadltloas Mt fort A la this llcoaso, ths LICttSB 


la baroby authorised to oaa aad operate t ha radio traasmittiag apparataa haralaaftar daacrlbad far ths parpaaa of broad- 


caatlag tor tba tana bafiaalac 



i#_50 


aadlac. 


(t a.a.. tasters 


T&aa) 


Tba lleaaaaa ahtll oaa aad oparata said apparataa oaly la accordaaca vlth tba followlag t 


1. Oa a fraqaaacy rtf lfr*—l nsearar tea- cbaaaal to. 
If fact Ira radlatad power of vianal . FJ.T Mr aval., 
iataaaa balcbt above average tarrala of 4oQ faat. 

L Vlth traatmlttar poar ostpot of ritual S tor aora 
*. Hoars of operation: Dal 1 mltad tbm. 

4. Dadar tba call lattara IflTQ 

&. Vlth tbs nails atadlo of tba atatioe locatad at: 

4Oth aad Braadsrvlaa Straata 
V&ahlagtoa, D. C. 


.faat. 

tor; aval jyjtf tor. 


Tba apparatse baralaabora author lead to ba 

40th aad Braadyviaa Straats 
Vaahlngtoa. D. C. 


aad oparatad la locatad at: 


Lat. 3*> 57' 03*. lorth 
Long. 77 o4 45 , Vast 

aad is daacribad aa foil <m: Tlaoal: EGA TT-5A 

Aural i RCA TT-5A 


povar 5 
povar 2*5 fay. 


Daacrlptloa of jurtaana ajstaa: 

RCA f 7-&A, VaftRrturrvgtil# . Povar gala: 6.7 
Horlsoatal field pattern: Oanldiraetioaal 

An tarnna supporting atruotora: 256 foot tsalf- 
Orerall h*igfat abora ground: 300 faat 
Towar to ba palntad aad lightad la aooordaao 


oa vlth attaahad qp—lflaatloaa, 


Ths Coamitalon raasrvsa ths right during aald llcsnss period of tarainating thia liesnas or making 
•ffactive any changsa or modification of thia licanas which may bo nocsssary to comply with any decision of 
ths Commission rsndsrsd as a result of sny hearing hold under ths rules of ths Cowlssion prior to ths cos. 
asnessent of this llcsnss period or any decision rendered as a result of any such hearing which has bean 
designated but not held, prior to the commencement of this license period. 

This license is issued on the licensee's representation that ths statssMnts contained in licensee’s 
application era true and that tha undertakings therein contained so for as they are consistent herewith, will 
be carried out In good faith. Ths licenses shall, during the term of this licens*. render such broadcasting 
service es will serve public Interest, convenience, or necessity to the full extent of the privileges herein 
conferred. 

This llcsnss shall not vast in the licensee any right to operate the station nor any right in tha use of 
the frequency designated in the license beyond the term hereof, nor in any other manner than authorised 
herein. Neither the license nor the right granted hereunder shall be assigned or otherwise transferred in 
violation of the Cosmunications Act of 1934. This license is subject to the right of us# or control by the 
Government of the United States conferred by section 606 of the Comma*!cations Act of 1934. 
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Date y-.ifi-yi 

File No.* _ 

Cau.L rrrzss* >Olfl 

OBSTRUCTION MARKING 
ANTENNA TOWER(S) OR SUPPORTING STRUCTURE(S) 


r. c. c. vmi n*. m-7 

(8pm. No. 

(Adopted Mjot *4. 1M4) 


The tower shall be painted throughout its height with alternate bands of international 
orange and white, terminating with international orange bands at both top and bottom. - The 
width of the international orange bands shall be from 30 to 40 feet The white bands shall be 
approximately one-half the width of the international orange bands. 

The tower shall be cleaned or repainted as often as necessary to maintain good visibility. 

For night marking there shall be installed at the top of the tower a 800-m m electric code 
beacon of the double Fresnel-lens type, or equal, equipped with two 500-watt lamps (PS-40 
clear, Code-Beacon type) and aviation red-color shades. Both lamps shall burn simultaneously. 

The code beacon shall be equipped with a flashing mechanism producing not more than 40 
flashes per minute with a luminous period of 1 second and a period of darkness of *4 second, 
but not less than 20 flashes per minute with a luminous period of 2 seconds and periodof dark¬ 
ness of 1 second. 

On levels at approximately two-thirds and one-third of the over-all height of the tower, 
there shall be installed at least two 100-watt lamps (A-21 dear, Traffic-Signal type) enclosed 
in aviation red Fresnel or prismatic (heat resisting preferred) obstruction light globes. Each 
light shall be mounted so as to insure unobstructed visibility of at least one light at each level 
from aircraft at any angle of approach. 

All lighting shall be exhibited from sunset to sunrise. 

At least 25 percent spare lamps of each type in use shall be provided for immediate replace- 

1 

It is to be e x pre ss ly understood that the issuance of the foregoing specifications is in no 
way to be considered as preduding additional or modified marking or lighting as may hereafter 
be required under the provisions of Section 803(q) of the Communications Act of 1984, as 
amended. 
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under authority of the Communications Act of 1984. 

The Coaslsslon’s consent to said asslpawnt Is based on the r epres e n tation! sade by the asslgior 
and/or saslgnee that the statesentr contained In, or made In connection with, the application are 
tree and that the undertakings of the parties upon shlch this assignment is authorized will be 
carried oat in good faith. 

a* Ktui ntipint of tk* “*«»*« * ,llT,r » ° r “«{«Si 5 e u 2 H?“ t i 

to tbs isslgass. sbsil bs coapleted wltbls 30 days froa tbs dstt hereof; ud sotice Is letter fore there- 
of shall forthwith bo famished the Gosalssloa by the ssslgsee, shoolac vhes the sets necessary to five 
offset to tho saslfmsest have hoes cospleted. tfpos fsraishlsc the COsalssloo with each written notice. 

assignee is ssthorlzed to bofls tho fjpjfltioi**} ot tte statl0B 11 secordsace with all the terss sod 

csatfltloas of ssl4 JJtSo^^llcS?* 11 } *hia coasoat shall sot sathorite tho {JJJXtioa**) of * mld 
atatlos by ssalpso saless sad satll nek sotificstloa has hoes forw a rd e d to the Cbsalsalos. 

It Is hereby directed that this consent, when effective, be attached to the above-described 
} • posted as repaired by the Omission's tales and Regulations. 
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QUESTIONS PRESENTED 
The questions presented are: 

1. Is respondent liable for payment of a corporation fran¬ 
chise tax on the gain it realized in the amount of $775,117.76 
from the sale of a broadcast station license to WTOP, Inc., 
or is such gain not includible in gross income as the gain 
from the sale of a capital asset held more than two years, 
as defined by the District of Columbia Income and Franchise 
Tax Act of 1947, as amended, on the theory that such license, 
which was issued to respondent on May 16, 1950, and was 
sold by respondent on July 28,1950, had, sofar as the right 
of renewal of that license was concerned, actually been is¬ 
sued to respondent on April 26, 1946, when respondent ob¬ 
tained a construction permit from the Federal Communica¬ 
tions Commission? 

2. Was it error for the District of Columbia Tax Court 
to find as a matter of fact that there exists in the Federal 
Communications Commission a custom or practice which 
entitles the holder of a construction permit issued by the 
Commission to expect that he will receive a station license, 
and that this license will be renewed by the Commission 
upon its expiration, and to conclude, based upon that finding, 
that the issuance of a construction permit is equivalent tn 
the issuance of a station license, insofar as a right of ex¬ 
pectancy of renewal is concerned, when such finding of fact 
and conclusion was based upon contradicted testimony with¬ 
out evidence that either respondent or the Federal Com¬ 
munications Commission, at the time of issuance of the 
construction permit to respondent, or the issuance of a sta¬ 
tion license to it, was aware of, or relied upon, any custom 
or practice. 
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BRIEF FOR PETITIONER ^ * 

JURISDICTIONAL STATEMENT, , 

This appeal involves the validity of an assessment of 
corporation franchise tax against respondent for the fiscal 
year ended Jnly 31,1950. The assessment was made against 
respondent on March 12,1954 (App. 20) 1 . Respondent ap¬ 
pealed from this assessment to the District of Columbia Tax 
Court on June 7,1954 (App. 21). The decision of the Dis¬ 
trict of Columbia Tax Court cancelling the assessment of tax 
against respondent was entered on May 16,1955 (App. 48, 
100). The District of Columbia filed its petition for review 
of the decision of the District of Columbia Tax Court with 
this Court on June 14,1955 (App. 100). 

This Court has jurisdiction to review the decision of the 
District of Columbia Tax Court pursuant to the provisions 

* The abbreviation “App.” in this brief refers to the Joint Appendix. • 


1 
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of Sections 3 and 4 of Title IX of the District of Columbia 
Revenue Act of 1937, 50 Stat. 673, Ch. 690, as added by Sec¬ 
tion 8 of the Act of May 16, 1938, 52 Stat. 371, Ch. 223, as 
amended by Sections 3(a) and 3(b) of the Act of July 10, 
1952, 66 Stat. 543, Ch. 649 (Sections 47-2403 and 47-2404, 
D. C. Code, 1951). An appeal to the District of Columbia 
Tax Court from an assessment of a deficiency in income or 
franchise tax is authorized by Section 1, Title XV of the 
District of Columbia Income and Franchise Tax Act of 1947, 
as amended. Act of July 16,1947, 61 Stat. 328, Ch. 258, as 
amended (Section 47-1593, D. C. Code, 1951). 

STATEMENT OF THE CASE 

On April 26,1946, the Federal Communications Commis¬ 
sion issued to Bamberger Broadcasting Service, Inc., a New 
Jersey corporation, a permit to construct at 40th and 
Brandywine Streets, N. W., Washington, D. C., a radio 
broadcast station to transmit television programs on Chan¬ 
nel No. 9 (App. 9, 137). This permit required commence¬ 
ment of construction of the television broadcast station by 
June 26,1946, and completion of that construction by Decem¬ 
ber 26, 1946, and provided that the permit should be auto¬ 
matically forfeited if the station were not ready for opera¬ 
tion within the time specified, or within such further time 
as the Commission might allow, unless completion of the 
station should be prevented by causes not under the per¬ 
mittee’s control (App. 10, 11, 137). This permit provided 
also that upon the completion of the station in accordance 
with the terms of the permit, and if the permittee should 
establish to the satisfaction of the Commission that all of the 
terms, conditions, and obligations set forth in its application 
and the permit had been fully met, a radio station license 
would be issued by the Commission if the Commission should 
find that subsequent to the granting of the permit to con¬ 
struct the station no causes or circumstances had arisen 


3 


which, in the judgment of the Commission, would make the 
operation of the station against the public interest This 
permit also provided that the grantee did not, by the permit, 
obtain any right to operate a television station, or any right 
to a license authorizing the use of Channel 9 (App. 10,137). 

On September 25,1946, the Federal Communications Com¬ 
mission issued to Bamberger Broadcasting Service, Inc. a 
modified television broadcast station construction permit, 
substantially in the same form as the permit issued April 
26, 1946 (App. 12). The modified permit required com¬ 
mencement of construction of a station by January 23,1947, 
and completion of that construction by June 23,1947 (App. 
13). The modified television broadcast station construction 
permit issued by the Commission on September 25, 1946, 
authorized the conducting of tests in accordance with the 
Commission’s rules following completion of construction, 
but provided that the authority to conduct tests should not 
be construed as a television broadcast station license, but 
only as authority to make tests incident and necessary to 
proper construction of the station, and the Commission re¬ 
served the right to cancel or modify that authority (App. 
13). Following the issuance of the modified permit of Sep¬ 
tember 25, 1946, the Federal Communications Commission, 
from time to time, renewed that permit until January 1, 
1950, with the completion date for such construction set at 
July 31,1950 (App. 14). 

Bamberger Broadcasting Service, Inc., on February 5, 
1946, had acquired a tract of land at the corner of 40th and 
Brandywine Streets, N. W., Washington, D. C., at a cost to it 
of $44,836.40, which it improved between April and October 
of 1949 by landscaping, seeding, and similar operations 
(App. 7). Although Bamberger Broadcasting Service, Inc. 
had obtained a construction permit from the Federal Com¬ 
munications Commission on April 26,1946, it did not begin 
the construction of a station building until June 1948. This 
construction was completed in November 1949 (App. 7). 


v- 
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Bamberger, in December 1946, commenced the erection of a 
tower and an antenna on the property it had acquired, but 
did not complete the erection until December 1949. In ad¬ 
dition to these items, Bamberger installed in the building 
test and maintenance equipment, studio equipment for 
broadcasting purposes, studio transmitter link, props and 
scenic effects, for broadcasting purposes, and furniture and 
fixtures (App. 8). All of this equipment was acquired and 
installed at dates subsequent to July 28,1948 and was essen¬ 
tial to comprise the broadcast station (App. 8). In addi¬ 
tion, Bamberger acquired mobile field equipment for broad¬ 
casting purposes, but all of this equipment was acquired 
subsequent to July 28, 1948 (App. 8). On April 9, 1947, 
prior to completion of any part of the broadcasting facilities, 
the Federal Communications Commission changed the radio 
broadcast station call letters which Bamberger had been 
authorized to use from W WBR to WOIC (App. 14). On 
May 16,1950, the Federal Communications Commission is¬ 
sued to General Teleradio, Inc., the name adopted by Bam¬ 
berger Broadcasting Service, Inc. in 1949, a television 
broadcast station license authorizing the operation of a 
television station on Channel 9 in the District of Columbia 
for the term beginning May 16,1950 and ending February 
1, 1951 (App. 7, 14, 139). On May 22, 1950, the Federal 
Communications Commission issued to General Teleradio, 
Inc. remote pickup broadcast station licenses authorizing 
the use of mobile equipment for the relaying of material 
from place to place to the broadcasting station. These 
licenses extended from May 22, 1950 to February 1, 1951 
(App. 16-17). 

On July 28,1950, pursuant to a contract entered into be¬ 
tween General Teleradio, Inc. and WTOP, Inc. on June 27, 
1950, approximately three months after General Teleradio, 
Inc. acquired its broadcast station license, General Tele¬ 
radio, Inc. sold all of its television facilities to WTOP, Inc. 
for $1,399,634.80 (App. 17,101-122,123-124). 
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General Teleradio, Inc., for the fiscal years ending July 
31,1949, and July 31,1950, filed Corporation Franchise Tax 
returns with the District of Columbia in which that corpora¬ 
tion claimed and was allowed by the Assessor, as deductions 
for depreciation upon its properties in the District of Co¬ 
lumbia, depreciation totaling $163,848.60 (App. 19, 135). 
For the fiscal year ending July 31,1950, General Teleradio, 
Inc. sustained an operating loss of $133,432.19. The return 
filed by General Teleradio, Inc. for that fiscal year reported 
no taxable District of Columbia income (App. 20). The 
Assessor of the District of Columbia, in a notice of revised 
deficiency dated February 11,1954, determined that General 
Teleradio, Inc. had realized from the sale of its television 
station to WTOP, Inc. the sum of $751,244.41 representing 
the difference between the depreciated cost of assets ac¬ 
quired by General Teleradio, Inc. and the amount paid to it 
by WTOP, Inc. for the television broadcast station (App. 20, 
134). From this gain the Assessor deducted the operating 
loss of $133,432.19 and determined the corrected net taxable 
District of Columbia income to be $617,812.22 (App. 20, 
134-135). 

The Assessor concluded, based upon information fur¬ 
nished his office, that the net profit was attributable to in¬ 
tangible assets held less than two years (App. 21,133-134). 
Accordingly, the Assessor assessed a deficiency in tax 
against General Teleradio, Inc. in the amount of $30,890.61, 
to which was added interest at the rate of six per centum 
per annum, making a total assessment of $37,257.08, which 
respondent paid on April 15,1954 (App. 20,134). Respond¬ 
ent, on June 7, 1954, appealed to the District of Columbia 
Tax Court seeking a cancellation of the tax assessed against 
it (App. 21). The District of Columbia Tax Court found 
as a fact that respondent, as a consequence of the sale of its 
station license and the expectancy that that license would 
be renewed, had realized a gain in the amount of $775,117.76 
(App. 18). The Tax Court determined that respondent 
was not taxable upon that gain, concluding that the expect- 
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ancy that the station license held by respondent would, upon 
its expiration, be renewed had been acquired by respondent 
upon the issuance to it in 1946 of a construction permit, for 
the reason that the acquisition of a construction permit was 
equivalent to the acquisition of a station license insofar 
as right of renewal of a station license was concerned (App. 
16, 29, 39-40). For this reason, the Tax Court held that the 
expectancy that respondent’s station license would be re¬ 
newed was a capital asset which is defined by the terms of 
the District of Columbia Income and Franchise Tax Act 
of 1947 as property held more than two years with the ex¬ 
ception of stock in trade and merchandise held primarily for 
sale to customers in the ordinary course of business 
(App. 47). The District of Columbia Tax Court, therefore, 
cancelled the entire assessment of tax against General Tele¬ 
radio, Inc. and ordered a refund of that tax to respondent 
(App. 48). This appeal followed. 

STATUTES INVOLVED 

The statutes involved in this case are those provisions of 
the District of Columbia Income and Franchise Tax Act of 
1947, as amended, which relate to corporation franchise 
taxes and to capital gains, and the basis for determining 
the gain realized from the sale of assets, and the provisions 
of the Communications Act of 1934, as amended, relating to 
the issuance of permits for the construction of broadcast sta¬ 
tions and the licensing of such stations by the Federal Com¬ 
munications Commission. The applicable statutory provi¬ 
sions are as follows: 


a) 

District of Columbia Income and Franchise Tax Act of 
1947,61 Stat 328, ch. 258, as amended by the Act of May 
3, 1948, 62 Stat 206, ch. 246, and as further amended by 
Tide IV, District of Columbia Revenue Act of 1949, 63 
Stat 112!, ch. 146: 


( 


Section 4(1), Article I, Title I, District of Colum¬ 
bia Income and Franchise Tax Act of 1947, as 
amended (Sec 47-1551c(l), D. C. Code, 1951). 

“Sec. 4(1) The words ‘capital assets’ mean any 
property, whether real or personal, tangible or in- 
tangibile, held by the taxpayer for more than two 
years (whether or not connected with his trade or 
business), but do not include stock in trade of the 
taxpayer or other property of a kind which would 
properly be included in the inventory of the tax¬ 
payer if on hand at the end of the taxable year, 
or property held by the taxpayer primarily for sale 
to customers in the ordinary course of his trade 
or business.” 

Section 1, Article I, Title m. District of Colum¬ 
bia Income and Franchise Tax Act of 1947, as 
amended (Sec 47-1557, D. C Code, 1951) 

“Sec. 1. NET INCOME.—For the purposes of 
this article and wherever appearing herein, unless 
otherwise required by the context, the words ‘net 
income’ mean the gross income of a taxpayer less 
the deductions allowed by this article.” 

s • 

Section 2(a), Article I, Title ID, District of Co¬ 
lumbia Income and Franchise Tax Act of 1947, 
as amended (Sec 47-1557a(a), D. C. Code, 1951). 

“Sec. 2. GROSS INCOME AND EXCLU¬ 
SIONS THEREFROM.—(a) The words ‘gross 
income’ include gains, profits, and income derived 
from salaries, wages, or compensation for personal 
services of whatever kind and in whatever form 
paid, including salaries, wages, and compensation 
paid by the United States to its officers and em¬ 
ployees to the extent the same is not exempt under 
this article, or income derived from any trade or 
business or sales or dealings in property, whether 
real or personal, other than capital assets as defined 
in this article, growing out of the ownership, or sale 
of, or interest in, such property; also from rent, 
royalties, interest, dividends, securities, or transac¬ 
tions of any trade or business carried on for gain 


or profit, or gains or profits, and income derived 
from any source whatever.” 

Section 2(b)(ll), Article 1, Title m. District of 
Columbia Income and Franchise Tax Act of 
1947, as amended (Sec 47-1557a(b) (11), D. C. 
Code, 1951). 

“Sec. 2(b) The words ‘gross income’ shall not 
include the following: 

“ (11) CAPITAL GAINS.—Gains from the sale 
or exchange of any capital asset as defined in this 
article.” 

Section 3(a)(4) and (7), Article I, Tide m. 
District of Columbia Income and Franchise Tax 
Act of 1947, as amended (Secs. 47-1557b(a)(4) 
and 47-1557b(a)(7), D. C. Code, 1951). 

“Sec. 3(a). DEDUCTIONS ALLOWED.—The 
following deductions shall be allowed from gross 
income in computing net income: 

“(4) LOSSES.—Losses sustained during the 
taxable year and not compensated for by insurance 
or otherwise— 

(A) if incurred in a trade or business; 
or 


(B) if incurred in any transaction en¬ 
tered into for the production or collection 
of income subject to tax under this article, 
or for the management, conservation, or 
maintenance of property held for the pro¬ 
duction of income subject to tax under this 
article, though not connected with any 
trade or business; or 

(C) of property not connected with a 
trade or business, if such losses arise from 
fires, storms, shipwrecks, thefts, or other 
casualty: Provided, however y That no 
such loss shall be allowed as a deduction 
under this subsection if such loss is 
claimed as a deduction for inheritance— 
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or estate—tax purposes: And provided 
further, That this subsection shall not be 
construed to permit the deduction of a loss 
of any capital asset as defined in this 
article.’’ 

“(7) DEPRECIATION.—A reasonable allow¬ 
ance for exhaustion, wear, and tear of property 
used in the trade or business, including a reason¬ 
able allowance for obsolescence; and including in 
the case of natural resources allowances for deple¬ 
tion as permitted by reasonable rules and regula¬ 
tions which the Commissioners are hereby author¬ 
ized to promulgate. The basis upon which such 
allowances are to be computed is the basis pro¬ 
vided for in title XI, section 6, of this article.” 

Section 3(b)(6), Article I, Tide IQ, District of 
Columbia Income and Franchise Tax Act of 
1947, as amended (Sec. 47-1557b(b)(6), D. C. 
Code, 1951). 

“Sec. 3(b) DEDUCTIONS NOT ALLOWED.— 
In computing net income, no deductions shall be 
allowed in any case for— 

“(6) CAPITAL LOSSES.—Losses from the 
sale or exchange of any capital asset as defined in 
this article.” 

Sections 1 and 2, Article I, Utile VO, District of 
Columbia Income and Franchise Tax Act of 
1947, as amended (Secs. 47-1571 and 47-1571a, 

D. C. Code, 1951). 

“Sec. 1. TAXABLE INCOME DEFINED.— 
For the purposes of this title, and unless otherwise 
required by the context, the words ‘taxable income’ 
mean the amount of net income derived from 
sources within the District within the meaning of 
title X of this article.” 

‘ ‘ Sec. 2. IMPOSITION AND RATE OF TAX.— 
For the privilege of carrying on or engaging in any 
trade or business within the District and of receiv¬ 
ing income from sources within the District, there 
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is hereby levied for each taxable year a tax at the 
rate of 5 per centum upon the taxable income of 
every corporation, whether domestic or foreign 
(except those expressly exempt under title II of 
this article).” 

Sections 1 (a) (b)(1) and (2), Article I, Title XI, 
District of Columbia Income and Franchise Tax 
Act of 1947, as amended (Sees. 47-1583(a) and 
474583(b) (1) and (2), D. C Code, 1951). 

‘‘Sec. 1. BASIS FOR DETERMINING GAIN 
OR LOSS—The basis for determining the gain or 
loss from the sale, exchange or other disposition 
of property shall be the cost of such property, ex¬ 
cept that— 

(a) If the property is of a kind which would 
properly be included in the inventory of the tax¬ 
payer if on hand at the close of the taxable year, 
the basis shall be the last inventory value thereof. 

(b) In respect of any real or tangible property 
acquired after December 31, 1938, the cost thereof 
shall be adjusted as follows: 

(1) By adding to its original cost to the taxpayer 
the amount of all expenditures connected there¬ 
with, including real-estate taxes upon the property, 
which were properly chargeable to capital account 
and were not deducted in any income-tax return 
which the taxpayer was required to file under the 
provisions of this article or the District of Colum¬ 
bia Income Tax Act of 1939, as amended; but such 
additions as are herein provided for shall include 
only those expenditures made by the taxpayer be¬ 
tween the time the property was acquired by him 
and the date of sale or other disposition of the 
property. 

(2) By deducting from such cost the full loss 
sustained since acquisition for exhaustion, wear 
and tear, obsolescence, amortization, and depletion 
to the extent allowed or allowable (whichever 
amount is the greater) on such property in all re¬ 
turns required to be filed by the taxpayer under the 
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provisions of this article or of the District of Co¬ 
lumbia Income Tax Act of 1939, as amended.” 

Section 2 (a) and (b), Article I, Title XL, District 
of Columbia Income and Franchise Tax Act of 
1947, as amended (Sec. 47-1583a, D. C. Code, 
1951). 

“Sec. 2. (a) COMPUTATION OF GAIN OB 
LOSS.—The gain or loss, as the case may be, from 
the sale or other disposition of property shall be 
the difference between (a) the amount realized 
from such sale or other disposition of the property 
and (b) the basis as defined in section 1 of this 
title. 

“(b) AMOUNT REALIZED.—The amount re¬ 
alized from the sale or exchange of property shall 
be its selling price, and such price shall include cash 
payments received or to be received subsequently 
therefor, plus the sum of any mortgage and other 
encumbrances thereon at the time of such sale or 
exchange. The amount realized shall also include 
at its then market value any property received in 
part or in full settlement of the property sold or ex¬ 
changed, adjusted to include the then existing en¬ 
cumbrances on such property received in ex¬ 
change.” 

( 2 ) 

Communications Act of 1934 (Act of June 19, 1934, 48 
Stat 1089, ch. 652): 

Sec 307(a) and Sec. 307(d). (Secs. 307(a) and 
307(d), Tide 47, U. S. Code). 

“Sec. 307. (a) The Commission, if public con¬ 
venience, interest, or necessity will be served there¬ 
by, subject to the limitations of this Act, shall grant 
to any applicant therefor a station license pro¬ 
vided for by this Act” 

“ (d) No license granted for the operation of a 
broadcasting station shall be for a longer term 
than three years and no license so granted for any 



other class of station shall be for a longer term than 
five years, and any license granted may be revoked 
as hereinafter provided. Upon the expiration of 
any license, upon application therefor, a renewal of 
such license may be granted from time to time for 
a term of not to exceed three years in the case of 
broadcasting licenses and not to exceed five years 
in the case of other licenses, but action of the Com¬ 
mission with reference to the granting of such ap¬ 
plication for the renewals of a license shall be 
limited to and governed by the same considerations 
and practice which affect the granting of original 
applications.” 

See. 309 (See 309, Tide 47, U. S. Code). 

“Sec. 309. (a) If upon examination of any appli¬ 
cation for a station license or for the renewal or 
modification of a station license the Commission 
shall determine that public interest, convenience, 
or necessity would be served by the granting there¬ 
of, it shall authorize the issuance, renewal, or modi¬ 
fication thereof in accordance with said finding. 
In the event the Commission upon examination of 
any such application does not reach such decision 
with respect thereto, it shall notify the applicant 
thereof, shall fix and give notice of a time and 
place for hearing thereon, and shall afford such ap¬ 
plicant an opportunity to be heard under such rules 
and regulations as it may prescribe. 

“(b) Such station licenses as the Commission 
may grant shall be in such general form as it may 
prescribe, but each license shall contain, in addition 
to other provisions, a statement of the following 
conditions to which such license shall be subject: 

“(1) The station license shall not vest in the 
licensee any right to operate the station nor any 
right in the use of the frequencies designated in the 
license beyond the term thereof nor m any other 
manner than authorized therein. 

“(2) Neither the license nor the right granted 
thereunder shall be assigned or otherwise transfer¬ 
red in violation of this Act. 
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“(3) Every license issued under this Act shall 
be subject in terms to the right of use or control 
conferred by section 606 hereof.’’ 

Sec. 319 (Sec. 319, Tide 47, U. S. Code). 

“Sec. 319. (a) No license shall be issued under 
the authority of this Act for the operation of any 
station the construction of which is begun or is 
continued after this Act takes effect, unless a per¬ 
mit for its construction has been granted by the 
Commission upon written application therefor. 
The Commission may grant such permit if public 
convenience, interest, or necessity will be served 
by the construction of the station. This application 
shall set forth such facts as the Commission by 
regulation may prescribe as to the citizenship, char¬ 
acter, and the financial, technical, and other ability 
of the applicant to construct and operate the sta¬ 
tion, the ownership and location of the proposed 
station and of the station or stations with which it 
is proposed to communicate, the frequencies de¬ 
sired to be used, the hours of the day or other 
periods of time during which it is proposed to op¬ 
erate the station, the purpose for which the station 
is to be used, the type of transmitting apparatus to 
be used, the power to be used, the date upon which 
the station is expected to be completed and in op¬ 
eration, and such other information as the Com¬ 
mission may require. Such application shall be 
signed by the applicant under oath or affirmation. 

“(b) Such permit for construction shall show 
specifically the earliest and latest dates between 
which the actual operation of such station is ex¬ 
pected to begin, and shall provide that said permit 
will be automatically forfeited if the station is not 
ready for operation within the time specified or 
within such further time as the Commission may 
allow, unless prevented by causes not under the 
control of the grantee.. The rights under any such 
permit shall not be assigned or otherwise trans¬ 
ferred to any person without the approval of the 
Commission. A permit for construction shall not 
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be required for Government stations, amateur 
stations, or stations upon mobile vessels, rail¬ 
road rolling stock, or aircraft. Upon the com¬ 
pletion of any station for the construction or 
continued construction of which a permit has 
been granted, and upon it being made to ap¬ 
pear to the Commission that all the terms, con¬ 
ditions, and obligations set forth in the application 
and permit have been fully met, and that no cause 
or circumstance arising or first coming to the 
knowledge of the Commission since the granting of 
the permit would, in the judgment of the Commis¬ 
sion, make the operation of such station against the 
public interest, the Commission shall issue a li¬ 
cense to the lawful holder of said permit for the op¬ 
eration of said station. Said license shall conform 
generally to the terms of said permit.” 

STATEMENT OF POINTS 

1. The District of Columbia Tax Court erred in conclud¬ 
ing that the construction permit issued to respondent on 
April 26, 1946 was, in substance and effect, the same as a 
station license insofar as the right to apply for renewal of 
authority to maintain and operate a broadcasting station, 
including particularly the license to use Channel 9, was 
concerned, and in concluding also that the gain of $775,117.76 
realized by respondent from the sale of its station license, 
and the expectancy that this license would be renewed, 
was not a taxable gain under the District of Columbia In¬ 
come and Franchise Tax Act of 1947 on the ground that the 
expectancy of renewal of a station license was acquired by 
respondent in 1946 upon the issuance to it of a construction 
permit and that this expectancy was, therefore, a capital 
asset under the Franchise Tax Act which defines a capital 
asset as an asset held by the taxpayer more than two years. 

2. The District of Columbia Tax Court erred in cancelling 
the assessment of corporation franchise taxes against re¬ 
spondent based upon Finding of Fact No. 16 of the Findings 
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of Fact to the effect that a custom, practice, or usage exists 
within the Federal Communications Commission relating 
to the issuance and renewal of broadcast station licenses 
when that Finding of Fact was unsupported by substantial 
evidence, was contrary to the clear weight of the evidence, 
and was induced by an erroneous view of the law. 

SUMMARY OF ARGUMENT 

The District of Columbia Income and Franchise Tax Act 
of 1947, as amended, excludes from income taxable under 
that Act gains from the sale of capital assets which, by the 
terms of the Act, are defined as any property real or per¬ 
sonal, tangible or intangible, held by the taxpayer for more 
than two years with the exception of stock-in-trade or 
property held primarily for sale to customers in the or¬ 
dinary course of business. The District of Columbia Tax 
Court found, as a fact, that respondent realised a gain of 
$775,117.76 from the sale, on July 28,1950, to WTOP, Inc., 
of a television broadcast station license issued to respondent 
by the Federal Communications Commission on May 16, 
1950. This asset, which had been held by respondent for a 
period of approximately three months before its sale, could 
not qualify as a capital asset under the District of Columbia 
Income and Franchise Tax Act of 1947, as amended. The 
gain realized from the sale of that asset was, therefore, a 
taxable gain and the District of Columbia Tax Court erred 
in holding to the contrary. The District of Columbia Tax 
Court erred in concluding that respondent, upon the issu¬ 
ance to it on April 26,1946 of a construction permit author¬ 
izing construction of a television broadcast station in the 
District of Columbia, had, in fact, obtained an expectancy 
of a right of renewal of a broadcast station license, even 
though respondent could not receive such a license until 
it completed a broadcast station which complied with the 
terms of its construction permit and the requirements of 
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of Fact to the effect that a custom, practice, or usage exists 
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than two years with the exception of stock-in-trade or 
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Court found, as a fact, that respondent realised a gain of 
$775,117.76 from the sale, on July 28,1950, to WTOP, Inc., 
of a television broadcast station license issued to respondent 
by the Federal Communications Commission on May 16, 
1950. This asset, which had been held by respondent for a 
period of approximately three months before its sale, could 
not qualify as a capital asset under the District of Columbia 
Income and Franchise Tax Act of 1947, as amended. The 
gain realised from the sale of that asset was, therefore, a 
taxable gain and the District of Columbia Tax Court erred 
in holding to the contrary. The District of Columbia Tax 
Court erred in concluding that respondent, upon the issu¬ 
ance to it on April 26,1946 of a construction permit author¬ 
ising construction of a television broadcast station in the 
District of Columbia, had, in fact, obtained an expectancy 
of a right of renewal of a broadcast station license, even 
though respondent could not receive such a license until 
it completed a broadcast station which complied with the 
terms of its construction permit and the requirements of 
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the Communications Act of 1934. The cancellation of the 
assessment of corporation franchise tax against respondent 
on the ground that respondent, in selling its broadcast 
station license, had actually sold an expectancy of a renewal 
of that license which it had held from the time it received 
a construction permit in 1946, so that this “expectancy” was 
a capital asset within the meaning of the District of 
Columbia Income and Franchise Tax Act of 1947, as 
amended, was manifestly in error. Respondent, at the time 
of the acquisition by it of a construction permit, had no 
facilities enabling it to qualify for the issuance of a station 
license under the Communications Act of 1934, as amended. 
Respondent, as the District of Columbia Tax Court found, 
did not complete erection of a tower and antenna until 
December 1949, and did not complete construction of a 
station building until 1949. Every other piece of equipment 
essential to completion and operation of a broadcast station 
was obtained and installed by respondent within a period 
less than two years prior to the sale of its broadcast station 
to WTOP,Inc. on July 28,1950. Until General Teleradio, Inc. 
had completed its broadcast station to the degree necessary 
to comply with its construction permit, and to entitle it to 
a station license, respondent could not claim any right to an 
expectancy that a station license would be issued to it and 
that such a license would be renewed. 

The District of Columbia Tax Court, in Finding of Fact 
No. 16 of its Findings of Fact, held that there exists within 
the Federal Communications Commission a custom or 
practice which gave to respondent an expectancy that when 
it had completed construction of a broadcast station the 
Federal Communications Commission would issue to re¬ 
spondent a station license which would be renewed so long 
as respondent operated that station in conformity with law 
and in the public interest. This Finding of Fact, so far as it 
relates to customs and practices, was based upon contra- 
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dieted evidence which did not, in fact, establish the exist¬ 
ence of any custom, practice or usage in the Federal Com¬ 
munications Commission. The admission of this evidence 
was, of itself, error. Even if the evidence was properly 
admitted, it did not meet the standards prescribed for the 
establishment of a custom, practice or usage. The cancella- 
ion of the assessment of franchise tax against respondent 
based upon Finding of Fact No. 16 was unwarranted. 

ARGUMENT 

I 

The District of Columbia Tax Court erred in concluding 
that the gain realized by respondent from the sale to 
WTOP, Inc. of its station license was not subject to a 
corporation franchise tax on the ground that the ex¬ 
pectancy that this license would be renewed had been 
obtained by respondent in 1946 when it was issued a 
construction permit by the Federal Communications Com¬ 
mission. 

The major issue upon which this case was decided by the 
District of Columbia Tax Court was whether the gain of 
$775,117.76 which respondent realized from the sale to 
WTOP, Inc. of its television broadcast station license was a 
taxable gain under the provisions of the District of Colum¬ 
bia Income and Franchise Tax Act of 1947, or whether 
this gain was to be excluded from tax on the ground that it 
constituted a gain from the sale of a capital asset which is 
defined by the Franchise Tax Act as follows: 

r * 

■** '' , f % 

** (1) The words ‘capital assets* mean any prop¬ 
erty whether real or personal, tangible or intan¬ 
gible, held by the taxpayer for more than two years 
(whether or not connected with his trade or busi¬ 
ness), but do not include stock in trade of the tax¬ 
payer or other property of a kind which would 
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properly be included in the inventory of the tax¬ 
payer if on hand at the end of the taxable year, or 
property held by the taxpayer primarily for sale to 
customers in the ordinary course of his trade or 
business. * * 

[Section 4(1), Article I, Title I, District of Co¬ 
lumbia Income and Franchise Tax Act of 1947, as 
amended (Act of July 16, 1947, 61 Stat. 328, ch. 
258]. (Section 47-1551 (c)(1), D.C. Code, 1951). 

The District of Columbia Tax Court concluded that the 
gain from the sale of the station license was not taxable. 
The District of Columbia Tax Court, in its opinion on this 
point, said: . A 

“In the opinion of the Court the granting of a 
construction permit to petitioner to construct a 
broadcasting station to use Channel 9 on April 26, ■' 
1946, was no different from the granting of a broad- ' 
casting station license with authority to use Chan¬ 
nel 9 insofar as the property, asset or interest, 
which the petitioner had in the license to operate 
the broadcasting station, including the use of Chan¬ 
nel 9 was concerned. # # V* (App. 39) 

In overturning the assessment of franchise taxes against 
respondent, the District of Columbia Tax Court, in its 
opinion, concluded: 

i * 

“The Court has considered the points raised by 
the parties and has examined carefully the authori¬ 
ties cited, and after doing so it is of the opinion 
that the asset represented by license to operate 
the broadcasting station, including, especially the 
use of Channel 9, was held by the petitioner for 
more than two years prior to July 28,1950, the date 
of sale; that it was a capital asset and that the gain 
arising from its sale is not includible in computing 
net income for measurement of a franchise tax 
against the petitioner. • • (App. 47) 


19 


The District of Columbia Tax Court commented that the 
question presented in this case is, so far as that Court was 
able to determine, a question of first impression in the 
United States (App. 47). Counsel for the District of Colum¬ 
bia are of the view that this conclusion of the District of 
Columbia Tax Court is correct. It appears that although 
there are many cases involving the holding period of capital 
assets, none of these cases involves a situation similar to 
that in this case. Expressions of the courts relating to the 
holding period of land, stock certificates and similar rights 
appear to be of little value in the determination of the 
question presented in this case. 

The decision of the Tax Court establishes that for Dis¬ 
trict of Columbia franchise tax purposes, insofar as they 
relate to radio and television stations and other activities 
of a similar nature, the greater the delay by a broadcasting 
company between the time it obtains its permit to con¬ 
struct a station and the time in completes that construction, 
the more favorable is its tax position. Thus, in this case, had 
General Teleradio proceeded with construction of its tele¬ 
vision facilities so that within a period less than two years 
after the date of the issuance of the permit it had completed 
its station, obtained a license to operate the station, and 
had sold that station, General Teleradio would, under any 
theory, have been taxable upon the gain it had realized from 
that sale. Based, however, solely upon the lapse of time 
between issuance of a construction permit to General 
Teleradio, Inc. and completion of that construction, the 
District of Columbia Tax Court concluded that the “license” 
to operate a television broadcast station on Channel 9 was, 
as to General Teleradio, a capital asset for the reason that 
the license and the construction permit were one and the 
same, and both had been held for a period of four years. 

This Court, in Courembis v. District of ColumBui, 89 U. S. 
App. D. C. 372, 193 F. 2d 18, considered and affirmed a 
dismissal of a complaint filed by Courembis seeking an order 
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requiring the Commissioners to issue to him a license to 
operate his building as a hotel based upon the prior issuance 
to him of a building permit, and in its opinion, said: 

“• * * On August 12, 1948 he [Courembis] got 
from the Department of Building Inspection of the 
District of Columbia a permit to make certain addi¬ 
tions and alterations. His application for this 
building permit showed that he wished to operate 
a hotel. But he was in the real estate business and 
familiar with the fact that a permit to build is not 
a license to operate. He knew that he would have 
to get a ‘certificate of occupancy *, and also a license 
before he could operate a hotel.” (Emphasis sup¬ 
plied). 

Although, seemingly, it is impossible to conjecture an 
argument in support of a theory that a permit to construct 
a facility, and a license to operate that facility, are one and 
the same, the District of Columbia Tax Court has so con¬ 
cluded. 

The Supreme Court of the United States in McFeely v. 
Commissioner, 296 U. S. 102,107, 80 L. Ed. 83, 56 S. Ct. 54, 
a case involving the capital gains provision of federal in¬ 
come tax law, said: 

“In common understanding, to hold property 
is to own it. In order to own or hold one must ac¬ 
quire. The date of acquisition is, then, that from 
which to compute the duration of ownership or the 
length of holding * • V’ 

Applying the statements of the Supreme Court in Mc¬ 
Feely v. Commissioner, supra, General Teleradio “ac¬ 
quired” its license to operate station WOIC in May 1950 
(App. 14,139). Any rights flowing from that license neces¬ 
sarily dated from the time of its acquisition. 

The District of Columbia Tax Court directed a consider¬ 
able portion of its opinion in this case to a discussion of 
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the expectancy which Bamberger Broadcasting Service, 
Inc. had, when it obtained its initial permit to construct a 
broadcasting station, that when it completed that station 
it would obtain a license to operate the station. Even if 
“expectancies’* are involved in the disposition of this 
case, the only “expectancy” which Bamberger Broad¬ 
casting Service, Inc. could have had when it obtained its 
construction permit was an “expectancy” that it would 
receive a broadcast station license if it completed construc¬ 
tion in accordance with the terms of the construction permit. 
Certainly, it could not have “expected” a renewal of a 
non-existent broadcast station license based solely upon 
authority to commence the construction of a television 
station. Any right of “expectancy” of a renewal of a broad¬ 
cast station license necessarily commenced with the issuance 
of that license. 

The District of Columbia Tax Court found that the value 
of the station license issued to General Teleradio, Inc., and 
the expectancy of a renewal of that license, was $950,000.00. 
This finding was based on the testimony of a witness for 
respondent, James W. Blackburn, who identified himself 
as a media broker, and who stated that he had appraised 
the value of the intangible assets of station WOIC as of 
July 28, 1950. As this witness testified, it was the license 
held by respondent which gave rise to the expectancy that 
it would be renewed. The statement of Mr. Blackburn 
was as follows: 

“BY MR. WIXON: 

“Q. As I understand you, Mr. Blackburn, from 
your testimony you say that the intangibles which 
you valued, that is to say, the license holding— 

A. The right to have the license; the expectancy of 
continuing that. 

“Q. That was based upon the fact that a license 
was issued and was being held by this station on 
the date of transfer? A. That was based on the 
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expectancy that that right would continue and no 
one is going to pay $1 million, which we were au¬ 
thorized to pay for practically any station at that 
time in Washington, unless they have an expec¬ 
tancy that they are going to continue with that 
right over a long period of time. 

“Q. Which is based necessarily on the existence 
of the license itself? A. That is one factor. They 
must have a license. Yes, but they are not going 
to pay for that license.” (App. 83, 84). 

It is obvious that this witness considered that rights of 
renewal were related to station licenses; not, as the Court 
said in its opinion, to construction permits. In the words of 
Mr. Blackburn, “They must have a license”. 

All of the conclusions of the District of Columbia Tax 
Court are predicated upon assumptions that construction 
would be completed subsequent to the issuance of a con¬ 
struction permit; that the construction would be in accord¬ 
ance with requirements of the Federal Communications 
Commission; that the station would be operated in the pub¬ 
lic interest and that nothing would occur between the time 
of the issuance of the construction permit and the filing 
of the application for a station license which would require 
denial of that license. The tax in this case was cancelled, 
not on the basis of the period during which General Tele- 
radio actually held its rights, but upon the basis of the 
period during which General Teleradio, Inc. was engaged 
in attempting to acquire those rights. 

Although, as the Court in its opinion noted, the Communi¬ 
cations Act of 1934 provides for the issuance of a license 
to the holder of a construction permit who has successfully 
completed construction of a broadcast station, the Act 
makes it a condition for the issuance of a license that the 
holder of the construction permit complete construction in 
accordance with all the terms, conditions, and obligations 
set forth in the application for a permit and in the permit 
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itself. Moreover, issuance of a license is conditioned upon 
the absence of any cause or circumstance coming to the 
attention of the Commission since the issuance of the con¬ 
struction permit which would make operation of the broad¬ 
cast station against the public interest. Nothing in the 
Communications Act of 1934 lends support to the conclu¬ 
sions of the District of Columbia Tax Court that the is¬ 
suance of a permit to construct a radio or television broad¬ 
cast station is equivalent to the issuance of a license to 
operate that station. Nothing in the Act indicates that for 
purposes of determining whether an asset is a capital asset 
under the District of Columbia Income and Franchise Tax 
Act of 1947, the holder of a broadcast station license who 
sells that license may determine the holding period of 
the license by adding to the period during which the license 
itself was held the period during which a construction per¬ 
mit was held. If, as the Tax Court indicates, the issuance 
of a construction permit is tantamount to the issuance of a 
broadcast station license, it would seem that the Communi¬ 
cations Act would have so provided, but the Act specifically 
differentiates between a construction permit and a broad¬ 
cast station license. Although Section 309(b) of the Com¬ 
munications Act requires station licenses to contain a con¬ 
dition that the license shall not vest in the licensee any 
right to operate the station, nor any right to the use of the 
frequencies designated in the license beyond the term of 
the license, no such statutory condition is required with 
respect of construction permits. 

The District of Columbia Tax Court has supported its 
decision in large measure by reference to cases involving 
the Federal Communications Commission. Particularly, the 
District of Columbia Tax Court relies upon Goss v. Federal 
Radio Commission, 62 App. D. C. 301, 67 F. 2d 507, and 
Ashbacker Radio Co. v. Federal Communications Commis¬ 
sion, 326 U. S. 327, 328, 90 L. Ed. 108, 110, 66 S. Ct. 148, 
where it was held that applications for construction permits 







are in substance applications for station licenses (App. 29, 
30). These decisions are cited by the Tax Court as authority 
for its statement in its opinion that: 

“In relation to the right to apply for renewal 
of authority to maintain and operate a broadcast¬ 
ing station, including particularly the license to 
use Channel 9, the construction permit was in sub¬ 
stance and effect the same as a station license.” 
(Emphasis supplied). (App. 29) 

Both the Goss and Ashbacker cases were concerned with the 
rights of applicants to have the benefit of certain procedural 
consideration in the processing of their applicatipns by the 
Federal Communications Commission. This Court, in the 
Goss case, and the Supreme Court of the United States, in 
the Ashbacker case, did not, as the Tax Court indicates, 
conclude that the issuance of a construction permit is tan¬ 
tamount to the issuance of a broadcast station license; by 
statute, the permit is a condition to issuance of a license. 
Certainly, this Court and the Supreme Court did not estab¬ 
lish the premise stated by the Tax Court. 

The Tax Court relied also upon decisions of this Court in 
Journal Co. v. Federal Radio Commission, 60 App. D. C. 
92, 94,48 F. 2d 461; Pulitzer Publishing Co. v. Federal Com¬ 
munications Commission 68 App. D. C. 124, 94 F. 2d 249; 
WOKO, Inc. v. Federal Communications Commission, 80 
U. S. App. D. C. 333,153 F. 2d 623; and L. B. Wilson, Inc. v. 
Federal Communications Commission, 83 U. S. App. D. C. 
176, 170 F. 2d 793. 

The Tax Court has employed those decisions of this 
Court to an extent beyond the points which were presented 
and decided so as to reach the ultimate conclusion that the 
rights of a licensee of a broadcast station are no greater, 
so far as renewals are concerned, than those of the holder 
of a construction permit. The comparison between con¬ 
struction permits and broadcast station licenses used by the 
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Tax Court as the basis for the cancellation of the assess¬ 
ment of franchise tax against respondent is not suported 
by the decisions of this Court to which the Tax Court refers. 
In none of those cases, did this Court state that the holder 
of a construction permit attained a status equivalent to 
that of the operator of a completed and licensed broadcast 
station. In fact, in the Journal Co. case this Court said: 

# • Where a broadcasting station has been 
constructed and maintained in good faith , it is in 
the interests of the public and common justice to 
the owner of the station that its status should not 
be injuriously affected, except for compelling reas¬ 
ons. ’ ’ (Emphasis supplied.) 

In the Pulitzer Publishing Co. case, this Court also referred 
to existing stations, not to contemplated stations. In 
WOKO, Inc. v. Federal Communications Commission, supra , 
this Court again was concerned with the right of the 
holder of an outstanding broadcasting station license to a 
renewal of that license unless adequate reasons indicated 
that such a renewal should be denied. In L. B. Wilson, Inc. 
v. Federal Communications Commission, supra , the issue 
was, as in the other cases, a procedural issue. This Court 
specifically said, in its opinion: 

“ • * * A broadcasting license is a thing of value 
to the person to whom it is issued, and a business 
conducted under it may be the subject of injury.” 
(Emphasis supplied) 

This Court, in its opinion, commented also that: 

* * The right under a license for a definite 
term to conduct a broadcasting business requiring 
—as it does—substantial investment is more than 
a mere privilege or gratuity.” (Emphasis sup¬ 
plied) 
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As this Court has noted, the licensed operator of a broad¬ 
cast station has expended a considerable amount of money, 
time and effort in the acquisition of his license. But the 
holder of a construction permit, who may never complete 
a broadcast station, is in no position to claim an identical 
status with that of a licensee. 

Other cases cited by the Tax Court involved essentially 
questions of procedure in the Federal Communications Com¬ 
mission and denials or claimed denials of procedural and 
substantive rights under the Communications Act of 1934, 
as amended. But all of the cases cited by the District of 
Columbia Tax Court were concerned with matters entirely 
different from the question involved in this proceeding, 
which is simply whether a corporation which sells its license 
to operate a television station three months after it acquires 
the license is taxable upon the gain it realizes from that 
sale, or whether that license can be said to have 
been held for a period of more than two years based upon a 
construction permit issued in 1946 so as to constitute the 
license a capital asset within the meaning of the District of 
Columbia Income and Franchise Tax Act of 1947. The 
comments of the District of Columbia Tax Court upon the 
question of the expectancy of a renewal of an outstanding 
license seem to be irrelevant to the question involved in 
this case. 

If analogy is of any value in the disposition of this case, 
it would seem, according to the Tax Court, that a person 
who obtains a license to operate a motor vehicle based upon 
a beginner’s permit can be said to have had the license 
from the date that he acquired the beginner’s permit, and to 
have acquired an expectancy of renewal of that license 
by the District of Columbia from the minute the District 
of Columbia issued the beginner’s permit, not the license. 
Similarly, the holder of a building permit issued by the 
District of Columbia authorizing construction of a hotel 
which, by law, is required to be licensed, would be able to 


t 
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claim, when he had completed construction of the hotel and 
obtained his license, that he had held that license, and the 
expectancy of renewal of it, from the time he obtained the 
permit to build. 

The District of Columbia, following the decision of the 
District of Columbia Tax Court in this case, is apparently 
precluded from taxing the gain realized from the sale of 
any business license issued either by the District of Co¬ 
lumbia Government or the United States Government where 
issuance of the license was dependent upon issuance of a 
permit for construction of facilities for which the license 
was required, and where a period of more than two years 
elapsed between the time of the issuance of the permit for 
construction and the time of the sale of the license. The 
recital of this proposition ought to be enough to require its 
rejection. If the parties to a contract transact for the sale 
and purchase of a license, and if that license is a valuable 
asset, the question whether that license is a capital asset 
is determinable, in accordance with the District statute, 
by the period of time that license was outstanding prior 
to its sale. 

The District of Columbia Tax Court cites and discusses 
cases involving the question whether a liquor license is a 
capital asset. Cases to which the Tax Court refers are 
William Zakon, 7 BTA 687; McAvoy Co., 10 BTA 1017; 
Best Brewery Co., 16 BTA 1354; Tube Bar, Inc., 15 TC 922; 
Nachman v. Commissioner, 191 F. 2d 934; Elston Co. v. 
United States, 86 Ct. of Claims 136, 21 F. Supp. 267; Mabel 
Blackett, 10 TCM 949; and Constantine Kavalaris, 5 TCM 
18. All of these cases involve liquor licenses which had been 
purchased for specified amounts. In each of these cases it 
was determined that the licenses were capital assets, and 
that the petitioners, in making the expenditure for the 
licenses, had purchased not only the licenses themselves, 
but also the renewal rights connected with the licenses. • 
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The significance of the cases involving liquor licenses 
seems to be in their recognition of the element of value 
attaching to rights of renewal of certain types of licenses. 
A recognition of the premise that a right to a renewal of 
a particular license may have considerable value does not 
aid in the disposition of this case. The renewal right 
possessed by General Teleradio, Inc. arose only upon ac¬ 
quisition of the broadcast station license, just as the right 
of renewal of the liquor licenses was premised upon the 
actual issuance of those licenses. The Tax Court actually 
gave no recognition to the fact that under the Communi¬ 
cations Act renewals apply only to outstanding broadcast 
licenses, not to construction permits. Section 308(a) of the 
Communications Act of 1934,48 Stat. 1064, ch. 652, provides, 
in part: 


“Sec. 308(a) The Commission may grant li¬ 
censes, renewal of licenses, and modification of 
licenses only upon written application therefor and 
received bv it: # * 

Section 309(a) of the Communications Act of 1934 pro¬ 
vides, in part: 

“Sec. 309(a) If upon examination of any appli¬ 
cation for a station license or for the renewal or 
modification of a station license the Commission 
shall determine that public interest, convenience, 
or necessity would be served by the granting there¬ 
of, it shall authorize the issuance, renewal, or 
modification thereof in accordance with said find¬ 
ing. * * 

The statutory provisions relating to renewal of broadcast 
station licenses negate the conclusion of the Tax Court 
that a right of renewal of such a license is created upon the 
issuance by the Federal Communications Commission of a 
construction permit. 
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General Teleradio, Inc. was clearly taxable upon the gain 
it realized from the sale of television station WOIC to 
WTOP, Inc. The District of Columbia Tax Court was in 
error in cancelling the assessment of a franchise tax against 
respondent based upon hypotheses which do not appear 
either in the contract between the parties or the evidence 
adduced before the Tax Court, and which are not supported 
by decisions of the courts concerning the issuance of con¬ 
struction permits and station licenses under the Communi¬ 
cations Act of 1934. 


II 

The District of Columbia Tax Court erred in cancelling the 
assessment of taxes against respondent based upon Find¬ 
ing of Fact No. 16 of the Findings of Fact to the effect 
that a custom, practice, or usage exists in the Federal 
Communications Commission relating to the issuance and 
renewal of broadcast station licenses when that Finding 
of Fact was unsupported by substantial evidence, was 
contrary to the clear weight of the evidence, and was 
induced by an erroneous view of the law. ^ 

Over the objection of the District of Columbia, the Dis¬ 
trict of Columbia Tax Court admitted the testimony of 
Mr. Frank Roberson, a member of the Mississippi Bar, who 
was called by respondent and examined as to the existence 
of a custom in the Federal Communications Commission 
relating to the issuance of construction permits and broad¬ 
cast station licenses (App. 57). This witness, in substance, 
testified that the custom in the Federal Communications 
Commission is to require the applicant for a construction 
permit to indicate the television channel upon which a tele¬ 
vision broadcast station will be operated if the station is 
completed; that the Commission will grant a permit based 
upon an application for it if the Commission is satisfied 
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under Section 309(a) of the Communications Act of 1934, 
as amended, that the conditions of that section are met, and 
that it is in the public interest to grant the permit; when 
construction of that station is completed, the permittee then 
applies for a broadcast station license (App. 59). This wit¬ 
ness testified, also, that by Section 319 of the Communica¬ 
tions Act of 1934, the Commission, upon completion of a 
broadcast station, issues a license to operate the station on 
the channel referred to in the construction permit, and 
that the invariable custom of the Federal Communications 
Commission is to issue a license in accordance with the 
terms of the construction permit when the applicant shows 
to the Commission he has built it according to that permit 
(App. 62). This witness testified further that so far as re¬ 
newals of station licenses is concerned, it is the custom of 
the Federal Communications Commission, when it examines 
applications for renewals of station licenses, to grant the 
application for renewal if the station has been operated 
in the public interest during the prior license period (App. 
65). On cross-examination, this witness admitted that a 
construction permit gives the permittee only the right to 
construct a facility and not the right to operate that facility 
(App. 66). This witness conceded that nothing in the con¬ 
struction permit guarantees that a license will be granted 
by the Federal Communications Commission when con¬ 
struction is completed, and that the rights of the permittee 
are governed by the statute which authorizes the issuance 
of broadcast station licenses (App. 66). 

Following the testimony of Mr. Roberson, there was pre¬ 
sented to the Tax Court testimony of Mr. Joseph N. Nelson, 
Chief of the Television Branch of the Broadcast Bureau, 
Federal Communications Commission (App. 90-91). This 
witness stated that he was familiar with the procedures 
and law applicable to the granting of construction permits 
and broadcast licenses (App. 91). Mr. Nelson testified that 
a construction permit confers upon the permittee no other 
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authority than the authority to construct a broadcast sta¬ 
tion, and that the permittee cannot operate under that per¬ 
mit until he has constructed the station in complete accord¬ 
ance with the specifications of his permit, at which time he 
may apply for a license which will be issued if all of the 
requirements of the law and the rules of the Federal Com¬ 
munications Commission have been met (App. 91-92). Mr. 
Nelson established that the granting of construction per¬ 
mits and station licenses is not based on custom and usage, 
but on procedure which, in turn, is based upon the require¬ 
ments of the Federal Communications Act which specifically 
states what the Federal Communications Commission shall 
do (App. 92). 

On the question of “expectancies”, Mr. Nelson testified 
that it was his experience that when a permittee has com¬ 
pleted construction of a broadcast station, he expects to 
file an application for a station license, and he expects to 
have that application granted (App. 97). Mr. Nelson de¬ 
scribed that “expectancy” as a status of mind (App. 98). 
Following the testimony of Mr. Nelson, the District of 
Columbia moved the Court to strike the testimony of the 
witness Roberson (App. 98). This motion was denied by 
the Tax Court. In overruling the motion, the Tax Court 
referred as follows to the testimony of Mr. Nelson: 

“THE COURT: Now I am going to overrule 
your motion to strike Judge Roberson’s testimony. 

“And, as a matter of fact, while the witness did 
not call it custom, he said from experience in his de¬ 
partment that the petitioner or that licensees ex¬ 
pected, and he did not say they had a right to 
expect but he said that they expected it, and I have 
got to weigh that testimony. I will not strike that 
testimony. * 

“You have a right to argue that it doesn’t mean 
anything and that a company builds a radio station 
and it doesn’t know and doesn’t expect and has no 
right to expect that when the building is completed 
that it will continue to operate. 
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“Some of them spend millions of dollars, and as 
a matter of law you might have a perfect right 
to argue that.” (App. 99). 

The disparity between the testimony of Mr. Roberson 
and the testimony of Mr. Nelson as to the existence of a 
custom in the Federal Communications Commission relat¬ 
ing to the issuance of construction permits and broadcast 
station licenses was recognized by the District of Columbia 
Tax Court in the course of the proceedings before that 
Court by the observation which that Court made to counsel 
for the District of Columbia as follows: 

“• • • THE COURT: “May I observe, Mr. 
Nussbaum, that the witness has testified, this wit¬ 
ness testified that there is no custom. He says that 
everything that is done is either done by law, by 
the statute, or by procedure. 

“MR. NUSSBAUM: Yes, your Honor. 

“THE COURT: And I assume that the pro- . 
cedure is in writing or in some form that is easily 
understood by everybody. 

“So, if there is no custom, he has answered your 
question. If that is the question, everything Judge 
Roberson has said goes out the window.” (App. 
92-93). 

Notwithstanding the absence of any testimony before the 
District of Columbia Tax Court as to the existence of a 
custom or practice in the Federal Communications Commis¬ 
sion which would warrant a conclusion that respondent, 
merely upon being issued a construction permit, was en¬ 
titled to conclude that it would, in fact, receive a broadcast 
station license and that that license would be renewed, the 
District of Columbia Tax Court, in Finding No. 16 of its 
Findings of Fact, made the following statement: 

“16. Upon being granted the radio broadcast sta¬ 
tion construction permit, dated April 26,1946, and 
set forth in full in paragraph 3 of these findings of 
facts, the petitioner had an expectancy, reasonably 



* . 


33 

* ’ * r 

based upon the customs, practices and experience 
of, and in the Commission, that, when the construe- : 
tion of the building and the installation of the 
equipment was completed or had reached the stage . 
of construction and installation as would reason¬ 
ably permit operation, the Commission would grant -\ 
the petitioner a license, or authority to use tele- r . 
vision Channel 9; and that such license, or author- •, 
ity would be renewed at the end of each term so 
long as the petitioner, or any assignee approved 
by the Commission should operate the broadcast 
station in conformity with the license, law and 
regulations pertaining thereto and in the public 
interest. Such radio broadcast construction permit 
including the license or authority to use television 
Channel 9, together with the expectancy above out¬ 
lined, constituted a species of intangible prop- •> 
erty owned by the petitioner.” (App. 19) : 

It was this Finding of Fact which led ultimately to the 
conclusion of the District of Columbia Tax Court that 
respondent was entitled to a cancellation of the franchise 
taxes assessed against it. Unless the Tax Court was justi- - 
tied in relying upon a custom or practice in the Federal 
Communications Commission which entitled the holder of - 

- • r • 

a construction permit to assume that a broadcast station li¬ 
cense would be issued to him which would be renewed from 
time to time, the cancellation of tax assessed against re¬ 
spondent was patently erroneous, even under the Tax 
Court’s theory of this case. Moreover, if the evidence on 
the question of custom and practice is viewed most liberally 
in favor of respondent, that evidence does not meet the 
standards required for the establishment of the existence 
of a custom or practice within the Federal Communications 
Commission as those terms are understood in law. This 
Court, in United States Shipping Board Emergency Fleet ’ 
Corporation v. Levensaler, 53 App. D. C. 322, 326, 290 F. 
297, described the elements necessary to establish the ex¬ 
istence of a custom or usage. This Court stated that the 
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custom or usage must be definite, uniform and well known 
and should be established by clear and satisfactory evidence. 
This Court ruled that if the proof leaves the matter un¬ 
certain either as to the fact or as to the effect of such a 
custom or usage on the matter with which it is related, it is 
void as a custom. Moreover, this Court said that the prac¬ 
tice must be the usage of all, even though the practice is 
not in every case followed. Other cases are to the same 
effect. Etna Forge & Bolt Co. v. Youngstown Sheet & Tube 
Co., 282 F. 786,789; Sickelco v. Union Pacific Railroad Com¬ 
pany, 111 F. 2d 746, 748. In Sickelco v. Union Pacific Rail¬ 
road Company, supra, the Court observed that an alleged 
usage which leaves some material element to the discretion 
of the individual is, in fact, no usage at all since a custom, 
to be applicable, must be compulsory, not optional. 

Although respondent, as a part of its case, relied upon 
an alleged custom, practice or usage in the Federal Commu¬ 
nications Commission as a defense to the assessment of 
corporation franchise taxes against it, no testimony was 
presented by any officer of General Teleradio, Inc. to the 
effect that respondent was either aware of the existence of 
any custom, practice or usage in the Federal Communica¬ 
tions Commission, or that reliance was placed upon a cus¬ 
tom, usage or practice in the application which respondent 
made for a construction permit (R. Passim). Respondent, 
although it presented the testimony of a Mr. Curt Heuser, 
who identified himself as a "Vice-President of General Tele¬ 
radio, Inc., did not question this witness concerning a 
custom, practice or usage in the Federal Communications 
Commission (App. 49-56). The absence of such testimony 
indicates that the claim by respondent of the existence of a 
custom, practice or usage in the Federal Communications 
Commission was an afterthought designed to attempt to 
establish, as it was successful in doing before the Tax Court, 
that when it received a construction permit from the Federal 
Communications Commission that Commission, although 
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apparently unaware of it, had actually issued to respondent 
a station license. . 

Respondent, in its conferences with the Office of the As¬ 
sessor of the District of Columbia attributed the profit from 
the sale of its television station to the sale of its intangible 
assets, and in the beginning of its negotiations claimed that 
the profit from that sale was realized from the transfer 
of good will (App. 85-90). It is apparent that respondent 
was groping for a theory which would enable it to avoid 
taxation in the District of Columbia. * . ; . I 

The application of the rules relating to the establishment 
of a custom, usage or practice, when applied to the evidence 
in this case, required a conclusion by the Tax Court contrary 
to that made by it in Finding of Fact No. 16. Even the Tax 
Court, in its Finding of Fact No. 16, indicated that the 
“expectancy” to which it referred in that Finding was 
predicated upon completion of a broadcast station in con¬ 
formity with the terms of the construction permit and com¬ 
pliance by the permittee with the requirements of law. 
Determination of those matters necessarily lies with the 
Federal Communications Commission and involves the ex¬ 
ercise of discretion. Issuance of construction permits and 
issuance and renewal of station licenses by the Federal 
Communications Commission is, by statute, conditioned 
upon a finding of the Commission that such issuance and 
renewal will be in the public interest. The Tax Court, by 
Finding of Fact No. 16, takes from the Federal Communi¬ 
cations Commission the element of discretion committed 
to it by statute. A custom, practice, or usage may not change 
a rule of law. The effect of the Finding of Fact No. 16 of the 
Tax Court is to supplant the statutory authority of the 
Federal Communications Commission in matters relating 
to the issuance of construction permits and station licenses 
and for this reason alone, the finding is erroneous. Albert v. 
R. P. Farnsworth & Co., Inc., 176 F. 2d 198,201. Considered 
in the light of the tests applicable to customs, practices 
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and nsages, the evidence npon which the Tax Court relied 
was clearly insufficient to establish a custom, practice or 
usage, and the reliance of that Court upon an alleged 
custom, practice or usage for the purposes of cancelling the 
assessment of taxes against respondent in this case was 
clearly erroneous. The finding was unsupported by sub¬ 
stantial evidence; it was contrary to the clear weight of the 
evidence, and it was induced by an erroneous view of the 
law. Policyholder's Nat. Life Ins. Co. v. Harding, 147 F. 2d 
851; Sears, Roebuck & Co. v. Talge, 140 F. 2d 395; Slavin v. 
Port Service Corporation, 138 F. 2d 386. 

CONCLUSION 

Respondent General Teleradio, Inc., upon the sale of its 
television broadcast station to WTOP, Inc., realized income 
taxable under the District of Columbia Income and Fran¬ 
chise Tax Act of 1947, as amended. The gain which re¬ 
spondent realized upon the sale to WTOP, Inc. of respond¬ 
ent’s station license was not a capital gain as determined 
by the District of Columbia Tax Court. The decision of the 
District of Columbia Tax Court cancelling the assessment 
of taxes against respondent was erroneous and should be 
reversed. 
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STATEMENT OF QUESTIONS PRESENTED 

The questions presented are: 

L Whether the expectancy of exclusive nse of a tele¬ 
vision channel which the holder of a United States Federal 
Communications Commission television broadcast station 
construction permit has is an asset of indefinite duration 
which continues in the holder after his television broadcast 
station license has been issued? 

2, Whether the District of Columbia Tax Court erred in 
receiving evidence as to the customs and practices of Fed¬ 
eral Communications Commission bearing upon the nature 
and existence of the aforesaid expectancy of exclusive use 
of a television channel, and in basing its decision in part 
on the facts found from such evidence? 
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BRIEF FOR RESPONDENT 

COUNTEBSTATEMENT OF THE CASE 

On April 26,1946 the Federal Communications Commis¬ 
sion issued to respondent a commercial television broad¬ 
cast station construction permit for Channel 9 in Wash¬ 
ington, D. C. (App. 9,137). Respondent began commercial 
telecasting in the middle of January, 1949, prior to the 
final completion of its station and prior to the issuance of 
its station license, and respondent continued this operation 
(except for twenty-one minutes interruption) until July 28, 
1950 (App. 50, 56, 57). On May 16, 1950, after the final 
completion of the station, the Federal Communications 
Commission issued a television broadcast station license to 
respondent for the period beginning May 16,1950 and end¬ 
ing February 1,1951 (App. 7,14, 139). 

-^Ot^uly 28, 1950, with the consent of the Federal Com¬ 
munications Commission, respondent assigned its May 16, 
1950 station license, including any renewals thereof, to 
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WTOP, Inc. (App. 17,18). For the asset represented, on 
the date of sale, by the May 16, 1950 station license, re¬ 
spondent received $775,117.76 (App. 18, 29-47). The issues 
in this proceeding are whether the District of Columbia 
Tax Court erred in determining what this asset was and 
how long respondent had held this asset on the date of the 
sale. 

Respondent’s expert witness on the value of respondent’s 
television intangible assets identified the asset which was 
sold for $775,117.76 as the expectancy of a semi-monopoly 
continuing over a long period of time arising out of the 
final allocation to respondent by the Federal Communica¬ 
tions Commission of one of the four television channels 
assigned to the nation’s capital (App. 83, 84). This wit¬ 
ness further testified that respondent’s expectancy existed 
in the same degree prior to the issuance of respondent’s 
station license (App. 77), that the operating rights for the 
limited period of respondent’s station license were worth¬ 
less (App. 73, 74), and that respondent’s expectancy of 
continued use of Channel 9 was justified (App. 74). 

Respondent further introduced the testimony of a former 
Assistant General Counsel of the Federal Communications 
Commission, a man fully conversant with the customs and 
practices of that Commission throughout 1946 to the 
present, who testified that it is the invariable custom of 
the Commission to issue a station license to a permit holder 
when he has completed the station in accordance with the 
construction permit, that the same channel is assigned in 
the station license that was assigned in the construction 
permit, and that such licenses customarily are renewed 
from time to time so long as the station is operated in the 
public interest (App. 61-65). Petitioner’s witness, Mr. 
Nelson, testified that construction permits carry with them 
rights and expectancies not set forth therein, including an 
expectancy of commercial operation before station com¬ 
pletion and license issuance, as well as an expectancy of 
license issuance upon the completion of the station (App. 
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93-95, 97). In addition, petitioner, established, by cross- 
examination of respondent’s witness, that from the time the 
construction permit is granted until after the station license 
is issued, the Federal Communications Commission does 
not permit any other applicants to apply for the same 
broadcasting frequency (App. 66-69). 

In the court below, petitioner offered no evidence as to 
the nature of the intangible asset which respondent sold 
for $775,117.76 (App. 30). In its brief below, petitioner 
identified the asset sold as “the intangible value of the li¬ 
cense” held by respondent, and contended that this in¬ 
tangible was a mere expectancy not amounting to an abso¬ 
lute right of property (App. 30). 

The court below found that the intangible asset sold for 
$775,117.76 was the expectancy of exclusive use of Channel 
9 for an indefinite period (App. 29, 31) and that this was 
the same expectancy which respondent held on April 26, 
1946, upon the issuance of its construction permit, more 
than two years before the sale on July 28, 1950 (App. 19, 
47). 

Petitioner has now abandoned its contention in the court 
below (that respondent’s expectancy could not be classified 
as property), and in this Court petitioner contends that the 
asset respondent sold for $775,117.76 was the “rights” re¬ 
spondent had under its station license and that respondent 
could not have acquired these rights before its station li¬ 
cense was issued. 


STATUTES INVOLVED 

Communications Act of 1934 (Act of June 19,1934,48 Stat. 
1083, ch. 652, § 307, as amended June 5, 1936, 49 Stat. 
1475, ch. 511, § 2): 

Sec. 307(e) (Sec. 307(e), Title 47, U. S. Code). 

“Sec. 307. (e) No renewal of an existing station li¬ 
cense shall be granted more |han thirty days prior to 
the expiration of the originafncense. ’ ’ 
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SUMMARY OF ARGUMENT 

Respondent’s station license was documentary evidence 
of an asset of indefinite duration which was held by re¬ 
spondent from the date its construction permit was issued 
on April 26, 1946. This asset was the expectancy of ex¬ 
clusive use of a television channel for an indefinite period, 
which the holder of a construction permit has by virtue of 
the customs and practices of the Federal Communications 
Commission. This expectancy remained the same, and was 
not replaced by a new expectancy, when respondent’s sta¬ 
tion license was issued on May 16,1950. 

Respondent established by competent evidence both the 
existence of respondent’s expectancy of indefinite exclusive 
use of Channel 9 in Washington, D. C. and that this was 
the asset sold for $775,117.76. The Tax Court properly 
received and considered evidence, including testimony as to 
the customs and practices of the Federal Communications 
Commission, that this was the expectancy which respondent 
had upon the issuance of its construction permit. 

ARGUMENT 

L 

The expectancy of exclusive use of a television channel which 
the holder of a United States Federal Communications Com¬ 
mission television broadcast station construction permit has 
is an asset of indefinite duration which continues in the 
holder after his television broadcast station license has 
been issued. 

On July 28, 1950, respondent sold certain assets owned 
and used by it in connection with its operation of television 
station WOIC in Washington, D. C. Among the assets sold 
was one for which respondent received $775,117.76. The 
issues in this case are what was this asset and how long 
had respondent held this asset. 

Both petitioner and respondent are agreed that the asset 
sold was an intangible asset, and that, at the time of the 


sale on July 28,1950, this asset was represented by a piece 
of paper known as a television broadcast station license. 
Petitioner contends, as set forth in its brief, that the station 
license was the asset sold for $775,117.76, and that since 
respondent did not acquire this piece of paper until May 16, 
1950, it could not have been held by respondent for more 
than two years on July 28,1950. 

Petitioner’s confusion regarding the nature of the asset 
sold by respondent is characterized by the discussion in 
the last two paragraphs on page 22, continuing on page 23, 
of petitioner’s brief. There, as elsewhere in its brief, peti¬ 
tioner asserts that this proceeding involves the period dur¬ 
ing which respondent held its legal rights under its station 
license. As hereinafter set forth, it was respondent’s ex¬ 
pectancy of indefinite duration, and not its legal rights of 
brief duration, which respondent sold for $775,117.76. 

Respondent contends and the District of Columbia Tax 
Court found that the station license was, at the time of the 
sale, documentary evidence of a certain expectancy owned 
by respondent, that this expectancy, to wit, the expectancy 
of exclusive use of television channel 9 in Washington, 
D. C., was an asset of indefinite duration which first came 
into existence and was acquired by respondent when its 
television broadcast station construction permit was issued 
to respondent by the Federal Communications Commission 
on April 26, 1946, and that this expectancy remained the 
same, and was not replaced by a new expectancy, when the 
television broadcast station license was issued to respond¬ 
ent by the Federal Communications Commission on May 16, 
1950. 

The evidence in this case shows that throughout the 
period here involved it was the custom and practice of the 
Federal Communications Commission to issue a station 
license, for the channel assigned in the construction permit, 
to the holder of a construction permit when he has com¬ 
pleted the station, and to renew the license from time to 
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time so long as the station is operated in the public inter¬ 
est (App. 19, 61-65). The evidence further shows that the 
market place recognizes that the holder of a construction 
permit has a commercially valuable expectation of exclusive 
use of the television channel for an indefinite period, by 
valuing the construction permit as highly before the station 
license is issued as it does the station license after the 
license is issued (App. 77). 

Under the foregoing facts it is clear that the holder of 
a construction permit reasonably expects that he will have 
exclusive use of the channel assigned in the construction 
permit so long as he operates the station in the public in¬ 
terest This was the asset sold for $775,117.76. (App. 19, 
29, 31, 39-40, 72-77, 84). 

Respondent’s position that, in the radio and television 
field, the expectancy of indefinite exclusive use of a broad¬ 
cast channel is inherent in the construction permit, is fully 
supported by two decisions of this Court: Technical Radio 
Laboratory v. F. R. C., 36 F. (2d) 111; and Goss v. F. R. C., 
67 F. (2d) 507. In Technical Radio Laboratory , an appli¬ 
cant for renewal of a station license was denied a renewal 
at a time when licenses could not be issued for a longer 
period than three months. The applicant appealed from 
the denial, but could not perfect its appeal before the ex¬ 
piration of the three months for which the license could 
have been granted, whereupon the Commission argued that 
the appeal had become moot. This contention was rejected 
by the Court, as follows (p. 113): 

“Moreover the relief sought by an applicant for re¬ 
newal is not limited to the issue of a license for three 
months only, but includes a continuing right to apply 
thereafter at proper times for successive renewals 
thereof.” (Emphasis supplied) 

In Goss an applicant for a construction permit appealed 
from the denial thereof after Congress had removed the 
words “construction permit” from the statute allowing 
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applicants for construction permits and station licenses the 
right of appeal. The Commission’s argument, that because 
of the amendment Goss had no right to appeal, was rejected 
in the following terms (p. 508): 

“In our opinion, however, the motion to dismiss 
should not be sustained, for the reason that appellant’s 
application, although denominated an application for 
a construction permit, is in substance and effect an 
application for a station license. And the denial of 
the application was appealable under the amendment, 
as a refusal of an application for a station license.” 

The United States Supreme Court cited the immediately 
foregoing decision with approval in Ashbacker Radio Co. v. 
F. C. C. y 326 U. S. 327, 328 (footnote 1). The foregoing 
decisions show that, in the radio and television field, the 
rights and expectancies of a permit or license holder are a 
single, unified whole flowing from the granting of an ap¬ 
plication for a construction permit. This view is fully 
supported by Section 319(b) of the Federal Communica¬ 
tions Act and the decisions of this Court in Journal Co. v. 
F. R. C., 60 App. D. C. 92, 94, 48 F. (2d) 461; Pulitzer Pub. 
Co. v. F. C. C.y 68 App. D. C. 124, 126, 94 F. (2d) 249; 
WOKOy Inc. V. F. C. C.y 80 U. S. App. D. C. 332,153 F. (2d) 
623; and L. B. Wilson, Inc. v. F C C., 83 U S. App. D. C. 176, 
170 F. (2d) 793, which the Tax Court discussed at length 
in its opinion below. This view is further supported by 
a recent decision of the United States Tax Court, holding 
that the rights under a Federal grazing permit flow from 
and are a unified whole with the expectancies under a Fed¬ 
eral grazing preference. V. P. Shufflebarger, 24 T. C_ 

(No. 111). The District of Columbia Tax Court was, there¬ 
fore, correct in concluding that the expectancy of indefinite 
exclusive use of television channel 9 was inherent in the 
construction permit granted to respondent on April 26, 
1946 and was acquired by respondent on that date. 

If, as petitioner contends, the expectancy of indefinite 
exclusive use of a broadcast channel were acquired only 
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time so long as the station is operated in the pnblic inter¬ 
est (App. 19, 61-65). The evidence further shows that the 
market place recognizes that the holder of a construction 
permit has a commercially valuable expectation of exclusive 
use of the television channel for an indefinite period, by 
valuing the construction permit as highly before the station 
license is issued as it does the station license after the 
license is issued (App. 77). 

Under the foregoing facts it is clear that the holder of 
a construction permit reasonably expects that he will have 
exclusive use of the channel assigned in the construction 
permit so long as he operates the station in the public in¬ 
terest This was the asset sold for $775,117.76. (App. 19, 
29, 31, 39-40, 72-77, 84). 

Respondent’s position that, in the radio and television 
field, the expectancy of indefinite exclusive use of a broad¬ 
cast channel is inherent in the construction permit, is fully 
supported by two decisions of this Court: Technical Radio 
Laboratory v. F. R. C., 36 F. (2d) 111; and Goss v. F. R. C., 
67 F. (2d) 507. In Technical Radio Laboratory, an appli¬ 
cant for renewal of a station license was denied a renewal 
at a time when licenses could not be issued for a longer 
period than three months. The applicant appealed from 
the denial, but could not perfect its appeal before the ex¬ 
piration of the three months for which the license could 
have been granted, whereupon the Commission argued that 
the appeal had become moot. This contention was rejected 
by the Court, as follows (p. 113): 

“Moreover the relief sought by an applicant for re¬ 
newal is not limited to the issue of a license for three 
months only, but includes a continuing right to apply 
thereafter at proper times for successive renewals 
thereof.” (Emphasis supplied) 

In Goss an applicant for a construction permit appealed 
from the denial thereof after Congress had removed the 
words “construction permit’’ from the statute allowing 
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applicants for construction permits and station licenses the 
right of appeal The Commission’s argument, that because 
of the amendment Goss had no right to appeal, was rejected 
in the following terms (p. 508): 

“In our opinion, however, the motion to dismiss 
should not be sustained, for the reason that appellant’s 
application, although denominated an application for 
a construction permit, is in substance and effect an 
application for a station license. And the denial of 
the application was appealable under the amendment, 
as a refusal of an application for a station license.” 

The United States Supreme Court cited the immediately 
foregoing decision with approval in Ashbacker Radio Co. v. 
F. C. C. 7 326 U. S. 327, 328 (footnote 1). The foregoing 
decisions show that, in the radio and television field, the 
rights and expectancies of a permit or license holder are a 
single, unified whole flowing from the granting of an ap¬ 
plication for a construction permit. This view is fully 
supported by Section 319(b) of the Federal Communica¬ 
tions Act and the decisions of this Court in Journal Co. v. 
F. R. C., 60 App. D. C. 92, 94, 48 F. (2d) 461; Pulitzer Pub. 
Co. v. F. C. C., 68 App. D. C. 124, 126, 94 F. (2d) 249; 
WOKO y Inc. v. F. C. C. 7 80 U. S. App. D. C. 332,153 F. (2d) 
623; and L. B. Wilson, Inc. v. F C C. 7 83 U S. App. D. C. 176, 
170 F. (2d) 793, which the Tax Court discussed at length 
in its opinion below. This view is further supported by 
a recent decision of the United States Tax Court, holding 
that the rights under a Federal grazing permit flow from 
and are a unified whole with the expectancies under a Fed¬ 
eral grazing preference. V. P. Shufflebarger, 24 T. C_ 

(No. 111). The District of Columbia Tax Court was, there¬ 
fore, correct in concluding that the expectancy of indefinite 
exclusive use of television channel 9 was inherent in the 
construction permit granted to respondent on April 26, 
1946 and was acquired by respondent on that date. 

If, as petitioner contends, the expectancy of indefinite 
exclusive use of a broadcast channel were acquired only 
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when the station license is issued, the market valne of the 
holders rights and expectancies would shoot up from zero 
to a high figure on the day the license was issued. That 
such is not the fact is shown not only by the evidence in 
this case, but also by the decisions of the Federal Com¬ 
munications Commission. In Aladdin Radio <& Tel., Inc., 
10 R. R. 773, a construction permit was sold for approxi¬ 
mately 2400% of the tangible asset values before the com¬ 
pletion of construction and the issuance of a station license. 
If an expectancy of indefinite exclusive use had not been 
acquired by the permit holder in that case, the transaction 
as well as the Commission proceedings would have been 
pointless. 

The substance of petitioner’s argument appears to be 
that prior to respondent’s completion of its television sta¬ 
tion it had no indefeasible right to a station license, and 
that for this reason petitioner could not have acquired its 
privilege of renewing its station license prior to May 16, 
1950. The fallacy in this argument is that respondent 
never did and never could acquire an indefeasible right to 
the renewal of its license, at any expiration date, until 
after the renewal had been granted. Prior to such time, in 
each instance, petitioner had and could have nothing more 
than an expectancy that it would be permitted to continue 
using the television channel, since each renewal requires 
that the Commission be satisfied, not more than thirty days 
prior to expiration, that the station has been operated in 
the public interest throughout the prior license period. 47 
U. S. C. §§ 307(d) and (e). 

This expectancy, that respondent would be permitted to 
use the television channel for an indefinite period, did not 
change when respondent’s station license was issued. All 
that occurred was that respondent’s expectancy of indef¬ 
inite use was evidenced, for a limited period of eight and 
one-half months, by a station license. Petitioner neverthe¬ 
less asserts that one of respondent’s witnesses testified that 
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it was the license held by respondent which gave rise to 
the expectancy that it would be renewed. A complete read¬ 
ing of the testimony on this point will disclose that this 
witness testified that respondent’s rights under the station 
license were valueless, that the value of the expectancy 
arose before issuance of the station license and was in¬ 
herent in the construction permit, and that the reason for 
this was that the assignment of a television channel in the 
nation’s capital to respondent represented a final alloca¬ 
tion by the Federal Communications Commission amount¬ 
ing to a semi-monopoly (App. 74, 77, 83, 84). It is clear 
that this testimony lends no support to petitioner’s other¬ 
wise unsupported assertion that respondent’s valuable ex¬ 
pectancy arose out of its station license. 

The foregoing analysis discloses that the fundamental 
thesis underlying petitioner’s argument is that upon the 
issuance of respondent’s station license the rights and ex¬ 
pectancies under respondent’s construction permit ceased 
and new rights and expectancies came into existence. If 
this were true, a new expectancy of indefinite use would 
come into existence whenever an old license is cancelled 
and a new license is issued. This theory has been consid¬ 
ered frequently by the courts, and universally rejected. 
The leading case in this line of decisions is William Zakon, 
7 B. T. A. 687, 689. 

In Zakon a taxpayer had on April 1, 1911 bought a one 
year liquor license which expired on May 1, 1911. Like 
respondent’s construction permit, this license was not re¬ 
newable, but it was the custom to issue new licenses to the 
holders of old licenses upon the surrender thereof. Ta^- 
payer did not operate under the old license. However, on 
May 1, 1911, he surrendered the old license for a new li¬ 
cense, and thereafter until 1919 he operated under the suc¬ 
cessive new licenses. In 1919 his license became worthless, 
due to prohibition, and he claimed a deductible loss of the 
March 1,1913 value of his surrender privilege. 
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The decision of the Board was that taxpayer acquired a 
single surrender privilege which continued from 1911 until 
1919, that the lower of the cost or March 1, 1913 value of 
this surrender privilege was deductible in 1919, and that 
the $11,000 cost to taxpayer in 1911 was lower than the 
March 1,1913 value of the surrender privilege. In render¬ 
ing this decision, the Board stated (p. 689): 

“These facts conclusively show that the $11,000 was 
not paid by the petitioner to Harding for the right to 
operate during the remaining period which the annual 
license had to run but was paid in order that the peti¬ 
tioner might be placed in a position where he could 
thereafter secure annual licenses by payment of the 
prescribed fee. This intangible right which apper¬ 
tained to the ownership of the annual license contin¬ 
ued in the petitioner through 1913 and on March 1 of 
that year had a value in excess of the amount paid in 
1911.” 

As in the Zakon decision, respondent in this case has 
shown that no part of the purchase price was paid for the 
right to operate during the remaining period which the 
station license had to run (App. 31, 73, 74). The United 
States Commissioner of Internal Revenue has acquiesced 
in the William Zakon decision, 1947-2 C. B. 3. Moreover, 
as heretofore set forth, Zakon heads a long list of decisions 
which adopt the same principles. McAvoy Co., 10 B. T. A. 
1017,1018 and 1022, acq. 1947-2 C. B. 3; Best Brewery Co., 
16 B. T. A. 1354,1358, acq. Vni-2 C. B. 5; The Elston Co. 
v. United States, 86 Ct. Cls. 136, 147 and 148, 21 F. Supp. 
267; I. T. 3873,1947-2 C. B. 82, 83; Tube Bar, Inc., 15 T. C. 
922, 930; Nachmann v. Comm f r, 191 F. (2d) 934, 935 (5th 

Cir. 1951); V. P. Shufflebarger, 24 T. C.-(No. Ill); 

Mabel M. Blackett, 10 T. C. M. 949, 950. Since there is no 
doubt that, in the field of Federal Communications, the 
construction permit is analogous to the initial license in 
other fields ( Ashbacker Radio Co. v. F. C. C. supra; Goss 
v. F. R. C., supra), it necessarily follows that the expec¬ 
tancy of indefinite exclusive use which petitioner sold on 
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July 28,1950 was the same expectancy it acquired on April 
26,1946, more than two years before the sale, and that the 
gain on this sale was a non-taxable capital gain. 

E. 

The District of Columbia Tax Court properly received and con¬ 
sidered evidence, including testimony as to the customs and 
practices of the Federal Communications Commission, that 
the asset respondent sold was the expectancy respondent 
had upon the issuance of its United States Federal Com¬ 
munications Commission television broadcast station con¬ 
struction permit 

Petitioner complains of the Tax Courts Finding of Fact 
No. 16 on two grounds, namely: (1) that it was error to 
admit the evidence upon which this finding was based, since 
it was irrelevant to the issues involved in this proceeding; 
and (2) that the Tax Court’s decision was based upon this 
finding, and said finding was unsupported by substantial 
evidence, contrary to the clear weight of the evidence, and 
induced by an erroneous view of the law. 

Petitioner sets forth the grounds for these arguments in 
its brief as follows: A construction permit gives the permit 
holder only the right to construct a facility and not the 
right to operate that facility (pp. 30, 31). Nothing in the 
construction permit guarantees that a station license will 
be issued (p. 30). Since the issuance and renewal of sta¬ 
tion licenses lies within the discretion of the Federal Com¬ 
munications Commission (p. 35), respondent had no right 
to expect that it would receive a station license and that 
that license would be renewed (p. 32). In short, since 
respondent did not and never could have a legal right to 
exclusive use of Channel 9 for an indefinite period, it was 
error for the Tax Court to receive evidence and to find 
that respondent owned and sold an expectancy of indefinite 
exclusive use of Channel 9. 

This argument places petitioner in an untenable posi¬ 
tion. The only legal right which respondent owned on the 
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date of sale, as the holder of a television broadcast station 
license, was the right to operate on Channel 9 for the six 
month period ending February 1, 1951. If, as petitioner 
contends, this proceeding involves only respondent’s legal 
rights under its station license, then the aforesaid operat¬ 
ing rights must have been the asset which respondent sold 
for $775,117.76. However, respondent established, by com¬ 
petent evidence which the Tax Court accepted and believed, 
that respondent received nothing for its operating rights 
under its station license (App. 31, 73, 74). It follows as a 
consequence that the Tax Court had to take evidence on 
the basic question before it, namely: what was the asset 
which respondent sold for $775,117.76? 

Respondent established, by competent evidence which 
the Tax Court believed, both the existence of respondent’s 
expectancy of indefinite exclusive use of Channel 9 and 
that this was the asset for which respondent received the 
$775,117.76 (App. 19, 29, 31, 39-40, 61-65, 72-77, 84). Peti¬ 
tioner now complains that the Tax Court’s finding that this 
expectancy existed was unsupported by substantial evi¬ 
dence, was contrary to the clear weight of the evidence, 
and was induced by an erroneous view of the law. 

The erroneous view of the law to which petitioner refers 
is, of course, the Tax Court’s supposed disregard of re¬ 
spondent’s lack of legal rights, hereinbefore discussed. 
Disposition of the first issue will necessarily dispose of 
this contention. Petitioner’s remaining contentions will, 
likewise, not stand scrutiny. 

Petitioner contends that the Tax Court’s finding was un¬ 
supported by substantial evidence. Respondent adduced 
the testimony of a former Assistant General Counsel of the 
Federal Communications Commission, fully conversant 
with the customs and practices of that Commission, who 
testified that it is the invariable custom of the Commission 
to issue a station license to a permit holder when he has 
completed the station in accordance with the construction 
permit, that the same channel is assigned in the station 
license that was assigned in the construction permit, and 
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that such licenses customarily are renewed from time to 
time so long as the station is operated in the public inter¬ 
est (App. 61-65). The reported decisions involving the 
existence and duration of the expectancy underlying a regu¬ 
lated privilege universally affirm that the aforementioned 
testimony was substantial evidence sufficient to support the 
finding of the Tax Court which petitioner now attacks. 
William Zakon, 7 B. T. A. 687,689; McAvoy Co., 10 B. T. A. 
1017, 1018 and 1021; Best Brewery Co., 16 B. T. A. 1354, 
1357; The Elston Co. v. United States, 86 Ct. Cls. 136, 147 
and 148, 21 F. Supp. 267; Tube Bar, Inc., 15 T. C. 922, 930; 
Nachmarun v. Comm y r, 191 F. (2d) 934, 935 (5th Cir. 1951). 

Petitioner further contends that the aforementioned find¬ 
ing was contrary to the clear weight of the evidence. To 
support this, petitioner asserts that its witness, Mr. Nelson, 
testified that the granting of construction permits and sta¬ 
tion licenses is not based on custom and usage. The rec¬ 
ord discloses that Mr. Nelson merely outlined the proce¬ 
dures regarding applications, and identified them as such 
(App. 91, 92). This witness further testified that construc¬ 
tion permits carry with them rights and expectancies not 
set forth therein, including an expectancy of commercial 
operation before station completion and license issuance, 
as well as an expectancy of license issuance upon the com¬ 
pletion of the station (App. 93-95, 97). In addition, peti¬ 
tioner established, by cross-examination of respondent’s 
witness, that from the time the construction permit is 
granted until after the station license is issued, the Fed¬ 
eral Communications Commission does not permit any 
other applicants to apply for the same frequency (App. 66- 
69). Finally, respondent’s expert witness on the value of 
respondent’s television intangible assets identified the ex¬ 
pectancy which was sold (App. 83, 84), and testified that in 
his opinion that expectancy was justified (App. 74). On 
this record, it is clear that all the evidence adduced before 
the Tax Court supported the finding of which petitioner 
complains, and that none of the evidence was contrary to 
that finding. 
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Finally, petitioner complains that respondent did not 
interrogate an officer of General Teleradio, Inc. as to 
whether reliance was placed npon the expectancy of license 
issuance and renewal when respondent applied for and was 
granted its construction permit. It is, of course, utterly 
ridiculous to contend that an applicant for a construction 
permit would invest more than $800,000 in the construction 
of a television station (App. 25, 26) without a reasonable 
expectancy of being permitted to continue to operate that 
facility (App. 99). In addition, as a matter of law, such 
testimony would have been irrelevant to the issues involved 

in this proceeding. F. P. Shufflebarger, 24 T. C._ 

(No. 111). 


CONCLUSION 

The District of Columbia Tax Court correctly determined 
that the intangible asset which respondent sold for $775,- 
117.76 was the expectancy of exclusive use of Television 
Channel 9 in Washington, D. C., which respondent had upon 
the issuance of its United States Federal Communications 
Commission television broadcast station construction per¬ 
mit more than two years before the sale. The decision of 
the Tax Court should therefore be affirmed. 
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